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I.   INTRODUCTION 

Blue  Cross  and  Blue  Shield  of  Massachusetts,  Inc.  (BC/BS) 
requested  that  the  Division  of  Insurance  approve  a  composite 
rate  increase  of  8.6  percent  and  certain  changes  in  benefit 
design  for  Medex  2,  Medex  3/  Medex  Standard  and  Medex  Basic 
direct-billed  Medicare  supplemental  policies,  the  Medex 
policies  it  is  currently  authorized  to  sell  in  Massachusetts, 
to  be  effective  on  billing  dates  on  and  after  January  1,  1991. 

As  more  fully  set  forth  herein,  the  stipulated  rates 
referred  to  as  the  Base  Rate  in  Line  1  of  Attachment  1  to  the 
Stipulation  among  BC/BS,  the  SRB  and  the  AG,  Exhibit  26,  are 
approved  effective  January  1,  1991.   BC/BS'  proposed  benefit 
changes  for  this  year  are  hereby  approved.   BC/BS'  certificates 
are  also  approved.   Certain  riders  have  already  been  approved, 
and  others  are  disapproved,  as  set  out  in  Section  V.   I  further 
find  that  BC/BS  has  met  its  obligations  under  Chapter  199  with 
respect  to  this  filing. 

BC/BS  submitted  a  Medex  rate  request,  dated  October  12, 
1990,  to  the  Division  of  Insurance,  for  review  and  approval 
pursuant  to  G.L.  c.  176A,  §§  6  and  10,  c.  176B,  §  4.   The 
requested  composite  increase  was  10.7  percent  to  be  effective 
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on  billing  dates  occurring  on  and  after  January  1,  1991.   In 
its  filing,  BC/BS  proposed  a  number  of  significant  benefit 
changes  which  affected  the  requested  rates,  including  a 
proposal  to  add  an  optional  mail  service  prescription  drug 
benefit  for  Medex  Standard  and  Medex  3  and  a  proposal  to  make 
Medicare  lifetime  reserve  (LTR)  days  primary  over  pure  Medex 
inpatient  hospitalization  coverage. 

A.   Background  and  Procedural  History 

Medex  is  a  supplemental  health  insurance  product  generally 
marketed  by  BC/BS  to  persons  who  are  eligible  for  Medicare. 
Pursuant  to  G.L.  c.  176A  and  c.  176B,  Medex  contracts  and  rates 
must  be  approved  by  the  Commissioner  of  Insurance. 

BC/BS  currently  sells  four  different  types  of  Medex 
policies,  Medex  Basic,  Medex  Standard,  Medex  2  and  Medex  3,  to 
direct-billed  subscribers.   BC/BS'  original  filing  (Exhibit  2) 
requested  a  composite  rate  increase  of  10.7  percent  for  these 
four  policy  types.   The  composite  rates  proposed  in  the  filing 
for  various  proposed  benefit  changes  ranged  from  a  9.1  percent 
increase  to  a  14.5  percent  increase.   Thereafter,  BC/BS  amended 
its  filing  to  request  a  8.6  percent  composite  rate  increase  to 
reflect  certain  proposed  benefit  changes.   BC/BS  submitted 
amended  pages  to  its  original  filing  on  October  26,  1990 
(Exhibit  3),  November  9,  1990  (Exhibit  4)  and  November  26,  1990 
(Exhibit  15),  to  reflect  the  changes  to  the  request  required  by 
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amendments  to  the  federal  Medicare  statutes  and  certain  other 
revisions.   The  amended  rate  request  presented  a  range  of 
composite  rate  increases  for  the  various  benefit  configurations 
from  7.0  percent  to  12.8  percent. 

On  November  13,  1990,  in  accordance  with  G.L.  c.  176A,  §  6 
and  G.L.  c.  176B,  §  4,  a  public  hearing  was  convened  to  review 
the  proposed  rates.   Thirty  witnesses  made  unsworn  statements, 
including  Steven  Tringale,  Vice  President  for  External  Affairs 
of  BC/BS,  Senator  Nicholas  J.  Costello,  Representative  Marie 
Parente  and  Boston  City  Councilor  Albert  L.  O'Neil,  individual 
Medex  subscribers,  representatives  of  elderly  advocacy 
organizations,  drug  enforcement  officials  from  state  and 
federal  agencies,  medical  providers,  and  pharmacists. 

Since  the  filing  date,  the  Division  has  also  received 
hundreds  of  letters  and  cards,  many  delivered  at  the  public 
comment  hearing,  from  subscribers,  pharmacists,  legislators, 
municipalities  and  others.   The  Division  has  also  received 
numerous  telephone  calls.   These  communications  have  offered 
opposition  to  the  proposed  rate  increase,  as  well  as  both 
opposition  and  support  for  the  proposed  optional  mail  service 
prescription  drug  program. 

Intervenors  at  the  hearing  included,  in  addition  to  the 
State  Rating  Bureau  (SRB)  and  the  Attorney  General  (AG),  the 
Massachusetts  Medical  Society,  Inc.  (MMS) ,  the  Massachusetts 
State  Pharmaceutical  Association,  Inc.  (MSPA)  and  six  chronic 
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disease  and  rehabilitation  hospitals  (the  Hospitals). 

The  hearing  was  conducted  pursuant  to  211  CMR  120.00. 
Seventeen  witnesses  testified  generating  over  3000  pages  of 
transcript,  and  68  exhibits  were  introduced,  during  the  course 
of  28  hearing  days  from  November  13,  1990  to  February  17, 
1991.   All  parties  filed  briefs  and  were  permitted  to  file 
reply  briefs. 

During  the  course  of  the  hearing,  BC/BS  introduced  evidence 
concerning  aspects  of  the  benefit  design  of  the  proposed  mail 
service  plan  that  were  not  formally  added  to  the  filing  as 
amendments.   On  February  17,  1991,  the  record  in  this 
proceeding  was  closed. 

On  December  31,  1990,  the  SRB,  the  AG  and  BC/BS  executed  a 
stipulation  concerning  actuarial  and  expense  issues.   The 
stipulation  provided  for  rates  under  a  number  of  possible 
scenarios  regarding  the  benefit  design  that  would  ultimately  be 
approved.   Pursuant  to  the  stipulation,  these  parties  agreed 
not  to  object  to  or  appeal  from  the  approval  by  the 
Commissioner  of  Insurance  of  such  rates,  if  such  approval 
occurred  on  or  before  January  1,  1991  for  rates  to  be  effective 
on  and  after  that  date.   The  approval  or  disapproval  of  the 
various  benefit  design  options,  and  the  compliance  of  BC/BS 


The  six  intervenor  hospitals  are  New  England  Sinai 
Hospital,  Middlesex  County  Hospital,  Worcester  County 
Hospital,  Youville  Chronic  Disease  and  Rehabilitation 
Hospital,  Jewish  Memorial  Hospital  and  Massachusetts 
Respiratory  Hospital. 
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with  the  applicable  requirements  of  Chapter  199,  remained 
matters  in  dispute  in  this  proceeding  and  were  not  subject  to 
the  stipulation. 

The  stipulation  provided  for  a  composite  rate  increase  of 
5.9  percent  assuming  approval  of  all  proposed  benefit  changes 
and  a  range  of  composite  rate  increases  from  4.4    percent  to  9.6 
percent  for  different  benefit  designs.   I  approved  the 
stipulation  on  December  31,  1990. 

B .   Description  of  the  Medex  Coverages 

Medex  is  a  form  of  "medigap"  insurance,  so  called  because 
it  fills  the  gaps  left  in  Medicare  coverage  and  provides  five 
additional  non-Medicare  health  insurance  benefits.   The  terms 
of  medigap  insurance  are  prescribed  by  Division  regulation  211 
CMR  49.00.   The  four  different  direct-billed  Medex  policies 
provide  the  following  benefits  to  subscribers: 

Inpatient  Deductible  -  Medicare  Part  A  covers  medically 
necessary  hospital  inpatient  care  during  the  first  sixty  days 
of  each  "spell  of  illness"  after  a  beneficiary  pays  a 
deductible,  without  further  copayment.   The  amount  of  the 
deductible  for  1991  is  $628.   Only  Medex  2  and  Medex  3  pay  this 
deductible . 
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Copavment  for  the  61st  to  90th  Inpatient  Day  -  Medicare 
requires  a  copayment  equal  to  one-quarter  of  the  inpatient 
deductible  for  each  hospital  day  from  the  61st  to  90th  day  in  a 
spell  of  illness.   All  Medex  policies  cover  this  copayment. 

Lifetime  Reserve  Days  -  Medicare  provides  up  to  sixty  days 
of  inpatient  hospital  coverage  in  addition  to  its  other 
inpatient  benefits  available  for  a  beneficiary  to  use  only  once 
during  his  or  her  lifetime.   Medicare  requires  a  copayment 
equal  to  one-half  of  the  inpatient  deductible  for  these  days. 
Currently  pure  Medex  coverage  may  be  used  before  these  days  are 
exhausted.   BC/BS  has  proposed  to  modify  its  benefit  to  require 
exhaustion  of  LTR  days  before  coverage  under  pure  Medex  days. 

Participating  Skilled  Nursing  Facility,  Davs  21  to  100  - 
Medicare  beneficiaries  are  required  to  pay  a  daily  copayment 
equal  to  one-eighth  of  the  inpatient  deductible  for  days  21  to 
100  of  a  SNF  admission  in  a  Medicare  certified  facility, 
subsequent  to  a  three  day  hospitalization  and  within  thirty 
days  of  the  hospitalization.   All  Medex  policies  cover  this 
copayment . 

Medicare  Part  B  Deductible  and  Coinsurance  -  Medicare  Part 
B  covers  most  physician,  hospital  outpatient  department, 
outpatient  lab,  x-ray,  physical  therapy,  and  speech  therapy 
services.   A  Medicare  beneficiary  is  liable  for  a  $75  calendar 
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year  deductible  and  coinsurance  of  20  percent  of  all  Medicare 
allowed  charges  in  excess  of  the  deductible.   For  specified 
services,  all  Medex  coverages  pay  the  coinsurance  and  Medex  2 
and  Medex  3  pay  the  deductible. 

Prescription  Drugs  -  Medex  Standard,  Medex  3  and  Medex 
Basic  provide  outpatient  prescription  drug  coverage.   After  a 
$25  quarterly  deductible,  Medex  Standard  and  Medex  3  pay  80 
percent  of  allowable  brand  name  prescription  drug  charges 
(calculated  at  average  wholesale  price  (AWP)  plus  a  $3.25 
dispensing  fee)  and  100  percent  of  generic  prescription  drug 
charges.   Medex  Basic  covers  prescription  drugs,  but  with  a 
$250  annual  deductible.   BC/BS  proposed  an  increase  in  the 
quarterly  deductible  for  Medex  Standard  and  Medex  3  to  $35. 
Pursuant  to  Division  regulation  211  CMR  49.00,  promulgated  on 
an  emergency  basis,  I  approved  riders  to  increase  the 
deductible  to  $35  effective  January  1,  1991.   Pursuant  to  that 
regulation,  I  disapprove  its  request  that  future  increases  in 
the  quarterly  deductible  be  indexed  to  the  Consumer  Price  Index 
(URBAN).   BC/BS  has  also  proposed  an  optional  mail  service  plan 
for  maintenance  drugs  whereby  a  subscriber  would  pay  only  a 
copayment  of  $2  for  generic  drugs  and  $10  for  brand  name  drugs. 

Inpatient  Davs  91  and  Bevond  -   All  Medex  policies  pay  full 
semiprivate  covered  charges  for  hospitalizations  during  days  91 
to  365  per  spell  of  illness.   These  are  the  so-called  "pure 
Medex"  days . 
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Licensed  Independent  Clinical  Social  Workers  -  Treatment  by 
a  licensed  independent  clinical  social  worker  is  not  covered  by- 
Medicare.   However,  such  treatment  is  included  within 
Massachusetts'  mandated  coverage  of  up  to  $500  for  outpatient 
mental  health  treatment  per  calendar  year.   This  mandated 
Massachusetts  benefit  is  covered  by  all  four  Medex  policies, 
after  the  $75  Medicare  Part  B  deductible  has  been  met. 

Participating  SNF.  Days  101  to  365  -  Following  the 
exhaustion  of  Medicare  benefits  available  for  the  first  100 
days  of  a  SNF  admission  in  a  Medicare  participating  nursing 
home,  all  four  Medex  policies  will  pay  $10  per  day  for  days  101 
to  365  of  a  calendar  year. 

Non-participating  SNF  -  All  Medex  policies  pay  a  benefit  of 
$8  per  day  for  services  provided  in  a  non-Medicare 
participating  SNF,  provided  that  the  subscriber  requires  and 
receives  a  level  of  care  determined  to  meet  Medicare 
requirements  for  a  covered  SNF  stay. 

Private  Duty  Nursing  -  All  Medex  policies  cover  inpatient 
private  nurses  ordered  by  the  attending  physician  and 
determined  by  BC/BS  to  be  medically  necessary  at  80  percent  of 
allowed  charges  up  to  $300  per  calendar  year,  after  subtracting 
a  $100  calendar  year  deductible.   This  year  BC/BS  proposed  to 
eliminate  this  benefit,  which  was  rarely  used  and  had  no  rate 
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impact.   Pursuant  to  211  CMR  49.00,  I  approved  riders 
eliminating  this  benefit  effective  January  1,  1991. 

C.   Standard  of  Review 

The  standard  of  review  to  be  applied  to  a  Medex  rate 
request  is  governed  by  G.L.  c.  176A,  §§  6  and  10  and  c.  176B,  § 
4.   These  statutes  provide  that  no  proposed  rates  shall  be 
approved  if  the  benefits  provided  are  unreasonable  in  relation 
to  the  rates  charged  or  if  the  rates  charged  are  excessive, 
inadequate,  or  unfairly  discriminatory. 

The  Commissioner  does  not  set  Medex  rates.   Rather,  the 
Commissioner's  function  is  to  review  proposed  rates  submitted 
by  BC/BS  to  determine  whether  the  rates  fall  within  a  range  of 
reasonableness.   Proposed  rates  are  entitled  to  deference  so 
long  as  they  fall  within  a  range  of  reasonableness,  but  the 
burden  is  on  BC/BS  to  furnish  evidence  enabling  the 
Commissioner  to  determine  that  range.   Blue  Cross  of 
Massachusetts,  Inc.  v.  Commissioner  of  Insurance,  397  Mass. 
117,  119  (1986);  Massachusetts  Association  of  Older  Americans, 
Inc.  v.  Commissioner  of  Insurance,  393  Mass.  404,  407  (1984). 
The  Commissioner  is  not  required  to  approve  elements  of  the 
filing  which  would  lead  to  rates  falling  within  a  range  of 
excess  or  inadequacy,  no  matter  how  small.   A  proposal  within 
the  range  of  reasonableness  must  be  approved,  even  if  it  is  not 
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the  one  that  the  Commissioner  would  choose.   Massachusetts 
Association  of  Older  Americans,  Inc.  v.  Commissioner  of 
Insurance ,  393  Mass.  at  407;  Massachusetts  Medical  Service  v. 
Commissioner  of  Insurance.  344  Mass.  335,  339  (1962). 

Pursuant  to  Chapter  199  of  the  Acts  of  1984  (Chapter  199), 
which  amended  G.L.  c.  176A  and  c.  176B,  the  Commissioner  is 
required  to  determine  whether  BC/BS  "employs  a  utilization 
review  program  and  other  techniques  acceptable  to  him  which 
have  had  or  are  expected  to  have  a  demonstrated  impact  on  the 
prevention  of  reimbursement  by  [BC/BS]  for  services  which  are 
not  medically  necessary." 

Chapter  199  also  requires  that  the  Commissioner  disapprove 
a  Medex  rate  request  if  the  proposed  rates  include  a  subscriber 
contribution  to  the  reserves  of  BC/BS  or  if  the  rates  do  not 
provide  a  credit  for  investment  income. 

D.   BC/BS'  Proposed  Benefit  Design  Changes  and  Rate  Request 

BC/BS  has  proposed  benefit  design  changes  in  the 
prescription  drug  and  long-term  hospital  stay  coverages. 

For  prescription  drugs,  BC/BS  has  proposed  that  Medex  3  and 
Medex  Standard  subscribers  be  allowed  to  purchase  certain 
prescription  drugs  through  a  mail  service  option. 

According  to  BC/BS,  the  proposal  responds  to  large 
increases  in  drug  prices,  which  it  states  inflated  25  percent 
faster  than  medical  care  costs  as  a  whole  from  1982  to  1988. 
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The  price  of  prescriptions  used  by  the  elderly  nearly  doubled 
during  that  period. 

Second,  BC/BS  states  that  its  mail  service  is  submitted  as 
BC/BS '  response  to  the  Commissioner's  directive  in  last  year's 
Medex  decision  that  BC/BS  explore  a  provider-submit  system  for 
drugs.   BC/BS'  proposal  will  institute  a  provider-submit  plan 
for  prescriptions  filled  though  the  mail  service,  but  not 
through  retail.   The  proposed  mail  service  program  is 
optional.   Subscribers  would  be  free  to  use  any  participating 
retail  pharmacy  they  desire  to  have  any  prescription  filled. 
Those  subscribers  with  an  established  relationship  with  a 
participating  retail  pharmacist  may  continue  to  use  that 
pharmacist  exclusively,  and  those  subscribers  who  so  wish  may 
purchase  their  maintenance  drugs  through  mail  service,  at  what 
BC/BS  contends  is  a  lower  cost. 

BC/BS  also  submitted  a  proposal  for  a  new  drug  utilization 
review  program.   Under  this  proposal,  the  mail  service 
provider,  Medco  Containment  Services,  Inc.  (Medco),  is 
responsible  for  utilization  review.   The  program  is  designed  to 
enhance  the  interaction  between  both  concurrent  and 
retrospective  utilization  review  and  dispensing.   The  mail 
service  program  and  the  proposed  new  drug  utilization  review 
(DUR)  programs  are  interconnected.   BC/BS  has  stated  that  it 
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However,  certain  interveners  have  challenged  the  sufficiency  of 
BC/BS '  proof  of  the  reasonableness  of  its  proposed  prescription 
drug  pure  premium  and  benefit  design.   These  matters  are 
addressed  in  this  decision.   Additionally,  the  SRB  recommended 
certain  changes  in  BC/BS'  method  of  projecting  the  drug  pure 
premium.   Other  than  these  challenges,  no  intervenor  has  raised 
issues  related  to  the  stipulated  rates. 

With  the  exception  of  the  above  matters,  the  filing  was  not 
contested.   Accordingly,  I  find  on  this  record  that  the 
undisputed  aspects  of  the  filing  are  reasonable  and  in 
compliance  with  G.L.  c.  176A  and  c.  176B  this  year. 
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II .    INPATIENT  HOSPITAL  COVERAGE  -  LIFETIME  RESERVE  DAYS 

In  its  rate  filing,  BC/BS  proposes  to  modify  the  coverage 
of  inpatient  hospitalization  by  requiring  subscribers  to 
exhaust  their  Medicare  one-time  60  day  inpatient 
hospitalization  Lifetime  Reserve  Days  (LTR  days)  benefit  before 
Medex  inpatient  hospitalization  coverage  applies.   Currently, 
Medicare  Part  A  inpatient  hospital  coverage  provides  benefits 
for  the  first  90  days  of  a  "spell  of  illness,"  less  applicable 
Part  A  copayment  and  deductibles.   Beneficiaries  have  an 
additional  60  Medicare  LTR  days  available  once  in  a  lifetime 
that  may  be  used  all  at  once  or  a  few  days  at  a  time  during  any 
spell  of  illness. 

Traditionally,  LTR  days  have  been  saved  to  be  used  by 
beneficiaries  for  a  lengthy,  or  last  illness.   The  Medex 
subscribers'  certificates  suggest  that  subscribers  use  "91st 
day  and  beyond"  Medex  inpatient  hospital  coverage  before  LTR 
days,  and  inform  subscribers  that  they  must  request  in  writing 
that  LTR  days  be  used  before  pure  Medex  days.   Medex  covers  the 
daily  copayment,  usually  associated  with  days  91  to  150  of 
hospitalization  within  a  Medicare  spell  of  illness,  if  a 
subscriber  has  available  and  elects  to  use  LTR  days.   In  that 
case  the  days  would  generally  be  covered  under  the  91st  day  and 
beyond  benefit.   Present  Medex  coverage  includes  a  maximum  of 
425  days  of  inpatient  coverage  in  any  benefit  period.   These 
consist  of  an  initial  60  days  of  full  Medicare  coverage 
(subject  to  a  single  inpatient  deductible);  days  61  through  90 
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of  Medicare  coverage  subject  to  a  patient  copayment  obligation 

which  Medex  pays;  days  91  through  365  of  "pure  Medex"  days  paid 

in  full  by  BC/BS;  and  days  366  to  425  of  Medicare  LTR  day 

coverage.   This  final  period  of  coverage  is  subject  to  a 

Medicare  copayment  that  Medex  does  not  pay  because  Medex 

hospital  benefits  have  a  maximum  of  365  days  per  benefit 

period.   To  summarize,  the  current  coverage  is  as  follows: 

Days  of  Care  Coverage 

1   -    60  Medicare 

61   -    90  Medicare;  Medex  pays  copayment 

91   -   365  Medex  "pure  Medex  days" 

366   -   425  Medicare  LTR  days  if 

available;   patient  pays 
copayment 

BC/BS  proposes  to  require  that  the  LTR  days  be  primary,  and 

be  used  following  the  initial  90  days  of  inpatient 

hospitalization,  if  LTR  days  are  available.   Under  the 

proposal,  Medex  would  pay  the  copayment  for  the  Medicare  LTR 

day  coverage.   Under  the  proposed  system,  coverage  would  be  as 

follows : 


Days  of  Care  Coverage 

1   -    60  Medicare 

61   -    90  Medicare;  Medex  pays  copayment 

90   -   150  Medicare  LTR  days  if 

available;  Medex 
pays  copayment 

151   -   365  Medex  "pure"  Medex  days 
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This  coverage  schedule  assumes  the  patient  has  LTR  days;  if  he 
or  she  has  none  or  fewer  than  60  days,  Medex  coverage  begins 
when  Medicare  coverage  ends. 

BC/BS  points  out  that  at  present,  subscribers  who  have  used 
more  than  90  days  in  a  benefit  period  have  a  choice:   to  use 
their  "pure  Medex"  days  (days  for  which  Medex  provides  full 
coverage)  through  day  365;  or  to  utilize  some  or  all  of  their 
60  LTR  days,  which  are  subject  to  a  copayment  obligation  paid 
by  Medex  that  is  equal  to  one-half  of  the  Medicare  inpatient 
deductible.   Because  there  is  presently  no  incentive  to  use  LTR 
days,  they  are  usually  not  selected  by  Medex  subscribers.   As  a 
result,  according  to  BC/BS,  Medex  bears  the  full  cost  of  most 
hospital  days  beyond  day  90,  and  the  Medicare  benefits 
available  for  those  days  typically  go  unused.   Under  its 
proposal,  BC/BS  claims  the  costs  of  lengthy  hospital  stays 
would  largely  be  transferred  to  Medicare,  thus  enabling  BC/BS 
to  reduce  Medex  premiums.   By  making  LTR  days  primary,  BC/BS 

proposes  to  reduce  premiums  by  $2.76  per  month  per 

2 

subscriber.    BC/BS  argues  its  proposed  change  will  save  all 

Medex  subscribers  significant  premium  costs.   BC/BS  calculated 
the  expected  savings  by  recalculating  1988  91st  day  and  beyond 


If  I  had  approved  the  Hospitals'  cost  containment  proposal 
the  reduction  would  have  been  reduced.   No  party  has 
objected  to  the  amount  of  the  stipulated  rates  assigned  to 
benefits  with  or  without  LTR  days  primary  or  has  raised 
any  such  issue  in  its  brief. 
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payments  assuming  that  subscribers  would  use  available  LTR  days 
prior  to  using  91st  day  and  beyond  benefits.   Those  savings 
were  reduced  by  the  copayments  Medex  would  pay  under  the  91st 
day  and  beyond  benefit.   BC/BS  submitted  testimony  that  the 
annualized  savings  of  its  proposal  are  in  excess  of  $9  million. 

The  AG  supports  BC/BS'  proposal  to  make  LTR  days  primary 
because  he  agrees  the  proposal  involves  substantial  savings  in 
premiums  to  subscribers  and  will  affect  only  those  few 
subscribers  who  actually  remain  hospitalized  beyond  day  365. 
The  Hospitals  vigorously  oppose  the  BC/BS  proposal.   No  other 
party  has  taken  a  position  on  this  issue. 

In  opposing  the  proposal,  the  Hospitals  claim  that  total 
inpatient  hospital  coverage  available  to  subscribers  would  be 
substantially  reduced.   The  Hospitals  also  allege  that 
significant  costs  would  be  inappropriately  shifted  to 
subscribers,  the  Commonwealth,  hospitals,  private  pay  patients, 
other  health  care  consumers  and  third  party  payors;  and  that 
BC/BS  has  failed  to  consider  and  analyze  these  cost  shifts. 

A.   Impact  on  Subscribers 

The  Hospitals  argue,  and  BC/BS  acknowledges,  that  the 
proposal  will  reduce  the  total  coverage  for  inpatient  care 
available  to  subscribers.   The  Hospitals  contend  that  the  rate 
savings  offered  by  the  proposal  are  minimal  and  do  not  justify 
the  cost  shifts  of  the  proposed  change.   They  contend  that,  for 
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those  subscribers  with  a  spell  of  illness  stay  in  excess  of  365 
days,  the  proposal  will  have  an  adverse  impact.   This  scenario 
is  not,  they  point  out,  hypothetical:   the  Hospitals'  witness, 
Ronald  Beattie,  Vice  President  and  Chief  Financial  Officer  for 
Youville  Chronic  and  Rehabilitation  Hospital,  testified  that 
the  Hospitals  have  had  twenty-nine  patients  among  them  who  have 
already  converted  to  LTR  days,  having  exhausted  Medex  benefits 
during  the  current  fiscal  year. 

The  Hospitals  also  point  out  that  Medex  subscribers  who  use 
their  LTR  days  may  subsequently  discontinue  Medex  or  let  their 
coverage  lapse.   If  they  later  need  hospitalization  beyond  day 
90  for  the  same  spell  of  illness,  they  will  have  no  coverage. 
These  subscribers  would  then  be  required  to  use  their  own 
financial  resources,  become  eligible  for  Medicaid,  or  do 
both.3 

The  Hospitals  claim  that  the  financial  effect  of  the 
proposed  benefit  change  may  be  further  exacerbated  if  the 
Massachusetts  Department  of  Public  Welfare  (DPW)  implements  a 
proposal  to  require  Medicaid  applicants  to  exhaust  the  equity 
value  of  their  homes  before  becoming  eligible  for  Medicaid. 
They  contend  that  the  impact  of  these  potential  increased  costs 
to  subscribers  is  not  included  in  BC/BS '  calculations  to 
justify  the  benefit  change. 


On  cross-examination  of  BC/BS'  actuary,  Carolann  Smith, 
the  Hospitals'  counsel  attempted  to  show  that  for  the 
individual  subscriber  who  has  a  spell  of  illness  beyond 
day  365,  the  break-even  point  for  this  claimed  savings  may 
exceed  500  years.   I  find  this  hypothetical  to  have 
extremely  limited  relevance. 
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Based  on  the  foregoing,  the  Hospitals  contend  that  the 
proposed  benefit  change  is  not  financially  advantageous  to 
subscribers.   Although  some  individual  subscribers  have  written 
letters  to  the  Division  opposing  this  benefit  change,  consumer 
comment  on  this  issue  has  been  extremely  limited.   No  consumer 
group  has  intervened  to  oppose  it.   In  fact  the  AG,  who  appears 
in  these  proceedings  on  behalf  of  consumers,  supports  it. 

BC/BS  argues  that  few  subscribers  will  spend  365  days  of  a 
benefit  period  in  an  inpatient  hospital  and  not  have  available 
the  extra  60  days  of  Medicare  LTR  days  that  they  would  have  had 
if  those  days  were  not  moved  to  a  primary  coverage.   In  support 
of  this  argument,  BC/BS  points  out  that  its  own  statistics  show 
that  only  ten  direct-billed  subscribers  used  more  than  350  days 
of  coverage  in  1987,  and  only  seventeen  in  1988  used  such 
coverage . 

Additionally,  BC/BS  asserts  that  even  those  subscribers  who 
have  exhausted  their  LTR  days,  and  thereafter  are  not  covered 
for  days  366  to  425  of  a  spell  of  illness,  would  suffer  a 
minimal  impact  given  the  financial  condition  they  would  likely 
be  in  after  spending  a  full  year  in  an  inpatient  setting.   It 
notes  that  individuals  who  need  such  extended  care  usually  end 
up  as  Medicaid  recipients,  after  they  have  "spent  down"  their 
assets  to  Medicaid  eligibility  levels,  arguing  that  the 
difference  that  LTR  day  availability  makes  is  only  how  soon 
they  will  spend  down,  not  whether  or  not  they  will  spend  down. 

The  Hospitals  argue,  however,  that  not  all  subscribers 
faced  with  this  situation  would  exhaust  their  assets;  some  may 
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be  discharged  and  others  may  have  sufficient  assets. 

BC/BS  also  argues  that  the  proposed  benefit  change  would 
not  create  an  unusual  hardship  to  Medex  subscribers,  because 
only  30  percent  of  Medicare  beneficiaries  in  Massachusetts  have 
direct-billed  Medex,  and  therefore  the  remaining  portion  of  the 
Medicare  population  already  must  use  their  LTR  days  if  they  are 
in  the  hospital  beyond  90  days  in  a  benefit  period.   Such 
individuals  include  those  who  have  no  medigap  coverage,  and 
those  who  purchase  such  coverage  from  commercial  carriers  in 
Massachusetts  which  already  require  exhaustion  of  LTR  days 
before  medigap  coverage  takes  place.   BC/BS  argues  that  Medex 
subscribers  are  entitled  to  the  same  premium  savings  that  other 
medigap  subscribers  receive. 

BC/BS  and  the  AG  point  out  that  BC/BS'  proposal  to  make  LTR 
days  primary  is  also  consistent  with  policies  offered  by  BC/BS 
plans  in  47  states,  all  of  which  require  similar  exhaustion  of 
LTR  days.  As  the  AG  argues,  in  not  requiring  that  subscribers 
use  their  LTR  days  prior  to  using  "pure"  Medex  days,  BC/BS  has 
experienced  a  disproportionately  high  number  of  claims  for  the 
91st  day  and  beyond  inpatient  hospital  benefit  relative  to 
comparable  medigap  insurance  carriers  in  other  states. 

The  National  Association  of  Insurance  Commissioners  (NAIC) 
model  medigap  regulation  also  provides  that  coverage  of  "pure" 
medigap  days  begins  only  upon  exhaustion  of  all  Medicare 
hospital  inpatient  coverage,  including  LTR  days.   Noting  that 
the  standard  of  review  is  whether  Medex  rates  are  excessive, 
inadequate  or  unfairly  discriminatory,  BC/BS  also  claims  that 
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its  proposal  cannot  be  unfairly  discriminatory  if  the  NAIC 
expressly  authorizes  this  benefit  configuration. 

I  agree  with  the  Hospitals  that  a  benefit  reduction  will 
have  an  adverse  economic  impact  on  one  who  would  otherwise  use 
the  benefit  and  now  must  pay  for  it.   However,  I  also  agree 
with  BC/BS  that  insurance  benefit  design  requires  a  careful 
weighing  of  the  benefits  and  costs  to  individuals,  compared  to 
those  to  the  entire  insured  population.   Although  for  a  few 
subscribers  the  BC/BS  proposal  would  be  a  disadvantage,  I 
believe  the  benefits  to  all  Medex  subscribers  in  premium 
savings  outweigh  the  risk  of  a  potential  exposure  for  only  a 
very  few  subscribers. 

Many  subscribers,  through  letters  or  telephone  calls  to  the 
Division,  have  voiced  their  concerns  with  rising  Medex 
premiums,  especially  in  light  of  the  large  rate  increase  last 
year.   This  proposal  reduces  for  all  subscribers  the  amount  of 
the  rate  increase  that  would  otherwise  occur  this  year.   BC/BS' 
evidence  supports  its  position  that  an  extremely  small  number 
of  individuals  likely  will  incur  out-of-pocket  costs  that 
otherwise  would  be  paid  by  Medex  under  current  benefits,  that 
Medicare  will  absorb  the  vast  majority  of  costs  saved  under  the 
Medex  program,  and  that  its  proposal  is  consistent  with 
insurance  industry  practices  in  Massachusetts  and  across  the 
country.   I  am  persuaded  that  even  if  some  subscribers  will 
incur  higher  out-of-pocket  costs,  the  overwhelming  benefit  to 
subscribers  as  a  whole  in  reduced  premiums  far  outweighs  this 
risk.   I  therefore  find  the  proposed  benefit  change  to  be 
reasonable  and  nondiscriminatory. 
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B .   Impact  on  the  Commonwealth 

The  Hospitals  argue  further  that  the  proposed  benefit 
change  will  potentially  shift  costs  to  the  Commonwealth  in 
three  ways:   Medicaid  costs,  liability  for  the  Medicare 
Shortfall  Fund,  and  liability  to  the  Uncompensated  Care  Pool. 

The  Medicaid  program,  the  Hospitals  claim,  would  be 
required  to  absorb  the  cost  for  patients  with  stays  in  excess 
of  365  days.   Based  on  their  own  experience  this  fiscal  year, 
of  patients  with  stays  in  excess  of  365  days,  they  projected 
that  the  cost  shift  to  DPW  for  patients  in  all  chronic  disease 
hospitals  would  be  $462,000  per  year.   The  Hospitals  assert 
that  the  Medicaid  program  will  incur  dramatically  greater  costs 
for  acute  hospital  stays  as  well.   Although  Mr.  Beattie 
admitted  he  lacked  data  to  project  the  cost  shift  to  Medicaid 
for  acute  hospital  stays  as  a  result  of  the  proposal,  he 
calculated  an  estimated  range  of  cost  shifts  from  $1,080,000  to 
$5,400,000.   The  Hospitals  argue  that  even  at  the  low  end  of 
this  range,  the  cost  shift  to  the  Commonwealth  will  be 
significant.   The  AG  also  agrees  that  some  subscribers  will  be 
required  to  use  their  own  resources  and/or  spend  their  own 
assets  sooner  to  become  Medicaid  eligible. 

The  Hospitals  argue  further  that  for  Medex  subscribers  who 
either  voluntarily  or  involuntarily  terminate  Medex  coverage 
after  having  used  their  LTR  days,  increased  Medicaid  liability 
could  begin  as  early  as  day  91  of  the  subscriber's  next  spell 
of  illness.   Although  the  Hospitals  made  no  estimate  of  the 
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dollar  impact  of  these  cases,  they  claim  support  from  the  fact 
that  every  year  thousands  of  Medex  subscribers  allow  their 
coverage  to  lapse. 

The  Hospitals  also  contend  that  BC/BS  inappropriately 
failed  to  consider  that  subscribers  who  have  used  their  LTR 
days  and  are  ineligible  for  Medicaid  may  become  a  liability  of 
the  uncompensated  care  pool  of  the  Commonwealth,  citing  G.L.  c. 
6A,  §  87  and  c.  118F,  §  17. 

Contending  that  this  proposal  will  also  affect  the  general 
fund  of  the  Commonwealth,  the  Hospitals  note  that  the 
Commonwealth  operates  a  Medicare  shortfall  fund  which 
compensates  acute  hospitals  "for  shortfalls  in  medicare 
payments  resulting  from  annual  changes  in  medicare  rates  which 
are  less  than  the  rate  of  inflation...."   See  G.L.  c.  6A,  § 
32C.   The  Hospitals  state  that  since  the  proposed  benefit 
change  will  increase  the  number  of  covered  Medicare  days,  it 
will  also  increase  the  Medicare  shortfall  and  so  increase  costs 
to  the  Commonwealth's  general  fund. 

Even  if  all  of  the  Hospitals'  projections  are  correct, 
which  is  far  from  clear,  I  cannot  agree  that  such  cost  shifts 
would  justify  disapproving  a  benefit  change  which  will  clearly 
provide  significant  savings  to  elderly  subscribers.   Unless 
Medex  ensures  coverage  of  every  inpatient  hospital  day,  there 
may  be  the  costs  to  the  Commonwealth  described  above.   The 
Hospitals  have  not  argued  that  Medex  benefits  should  be  so 
all-encompassing.   Based  on  the  record,  it  appears  that  the 
difference  to  the  Commonwealth  in  the  benefit  reduction  from 
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425  days  coverage  to  365  days  is  extremely  small.   I  will  not 
determine  that  Medex  subscribers  are  obligated  to  pay  higher 

premiums,  and  likely  forgo  use  of  their  Medicare  LTR  days,  to 

4 
protect  Massachusetts  public  funds.  ^ 

C.   Impact  on  the  Hospitals 

The  Hospitals  assert  that  Massachusetts  chronic  hospitals 
will  bear  almost  41  percent  of  the  projected  rate  reduction,  or 
roughly  $3.7  million,  from  costs  shifted  to  them  that  will  not 
be  reimbursed  by  Medicare.   They  argue,  noting  the  testimony  of 
their  witness,  Mr.  Richard  E.  Johnson,  Vice  President  of 
Finance  at  New  England  Sinai  Hospital  and  Rehabilitation 
Center,  that  under  the  Medicare  program,  chronic  hospitals  are 
paid  based  on  a  target  amount,  calculated  on  the  basis  of  base 
year  costs  and  base  year  discharges.   The  effect  is  that  the 
target  amount  reimburses  hospitals  for  the  average  length  of 
stay  in  the  base  year.   In  subsequent  years,  the  target  amount 
is  increased  by  an  adjustment  for  inflation.   If  the  average 
length  of  stay  increases  in  subsequent  years,  a  hospital  can 
request  a  length  of  stay  adjustment,  which  converts  the  target 
amount  to  a  per  diem  rate  and  adjusts  that  per  diem  for 
inflation.   A  hospital  receiving  an  average  length  of  stay 
adjustment  is  then  paid  the  per  diem  rate  for  each  patient's 


The  issue  of  the  Hospitals'  standing  to  assert  arguments 
on  behalf  of  the  Commonwealth  was  not  raised,  and  need  not 
be  reached.   I  note  that  the  AG  who  is  Commonwealth's 
counsel,  supports  this  proposed  benefit  change. 


-  25  - 

stay.   They  claim  that  this  amount  can  compensate  hospitals  for 
its  costs  only  to  the  extent  the  inflation  factor  chosen  by 
Medicare  equals  the  inflation  experienced  by  the  hospital. 
However,  they  note,  because  of  Gramm-Rudman  cuts,  annual 
updates  to  target  amounts  have  been  less  than  inflation  and,  as 
a  result,  any  increase  in  the  length  of  stay  results  in  a  loss 
for  the  hospital. 

The  Hospitals  argue  that  the  failure  of  Medicare's 
inflation  factor  to  keep  pace  with  inflation  has  built  a 
shortfall  into  the  Medicare  reimbursement  system,  and  assert 
that  the  Commonwealth's  creation  of  the  Medicare  shortfall  fund 
for  acute  hospitals  is  an  explicit  recognition  of  this  problem. 

Since  the  Commonwealth  does  not  operate  or  maintain  a 
Medicare  revenue  shortfall  fund  to  reimburse  chronic  hospitals, 
the  Hospitals  state  they  must  absorb  costs  not  reimbursed  by 
Medicare  in  the  first  year,  and  thereafter  pass  them  on  to 
charge  payors,  including  Medex  subscribers  who  have  exhausted 
their  benefits.   According  to  the  Hospitals,  even  though  the 
Medicare  shortfall  can  potentially  be  "grossed"  up  and  passed 
on  to  private  pay  and  commercial  insurers,  these  costs  cannot 
actually  be  passed  on  because  to  do  so  would  price  certain 
facilities  beyond  the  market.   In  addition,  the  Hospitals 
argue,  that  even  if  higher  charges  are  set,  third  party  payors 
are  not  bound  to  pay  those  higher  charges,  and  thus  a  portion 
of  increased  charges  are  likely  to  become  a  bad  debt  to  be 
"grossed-up"  and  passed  on  to  the  charge  payors.   They  contend 
that  the  private  pay  patients  include  the  uninsured,  and  that 
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it  is  not  unreasonable  to  believe  that  those  who  cannot  afford 
health  insurance  are  likely  to  be  unable  to  afford  the  costs  of 
their  hospital  care,  and  are  therefore  likely  to  result  in  bad 
debts . 

I  agree  with  BC/BS ' s  assertion  that  the  Hospitals'  claims 
that  they  will  suffer  economic  harm  from  the  proposal  to  make 
LTR  days  primary  neither  address  the  issues  involved  in  the 
statutory  review  of  Medex  rates,  nor  justify  depriving  Medex 
subscribers  of  substantial  premium  savings. 

BC/BS  agrees  that  the  Hospitals'  average  lengths  of  stay, 
in  Medicare  days,  would  increase  if  Medicare  LTR  days  were 
primary,  and  that  because  the  Hospitals  are  paid  by  Medicare  on 
a  per  admission  basis,  the  increase  in  the  length  of  a  Medicare 
admission  would  penalize  the  hospital,  unless  it  could  obtain 
relief  from  Medicare.   However,  BC/BS  argues  that  since 
Medicare  rules  provide  for  average  length  of  Medicare  stay 
adjustments;  therefore  the  mere  increase  in  lengths  of  stay  due 
to  the  LTR  day  proposal  would  not  result  in  any  ultimate  loss 
to  the  Hospital.   BC/BS  contends  that  these  adjustments  are  now 
available  on  a  much  more  current  basis  than  in  past  years. 

I  also  agree  with  BC/BS  that  the  Hospitals'  complaints  that 
they  bear  the  costs  during  the  period  before  Medicare  approves 
a  length  of  stay  adjustment,  and  that  Medicare  does  not  permit 
them  to  recover  such  costs,  are  complaints  with  Medicare,  not 
with  BC/BS.   As  the  AG  argued,  the  record  indicates  that  any 
losses  could  be  pursued  through  Medicare  rate  adjustments  in 
the  appropriate  forum. 
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The  Hospitals  assert  that  the  Medicare  shortfall  to  be 
experienced  by  chronic  hospitals  stems  from  their  base  year 
cost  and  discharge  experience.   These  experiences,  they  argue, 
were  directly  shaped  by  the  current  LTR  day  policy.   To  change 
that  policy  now,  they  contend,  will  penalize  hospitals. 
Further,  they  argue  that  this  complaint  is  to  be  laid  at  BC/BS ' 
doorstep,  not  that  of  Medicare.   The  Hospitals  state  that  the 
potential  cross-subsidization  of  the  Medicare  shortfalls  is  the 
result  of  Massachusetts'  unique  reimbursement  regulations,  and 
the  cross-subsidies  are  unlikely  to  reimburse  hospitals  for  the 
shortfall . 

Again,  BC/BS  notes  correctly  that  the  Hospitals'  dispute 

belongs  with  Medicare,  not  with  BC/BS,  and  is  not  relevant  to 

5 
this  proceeding. 

BC/BS  also  argues  that  the  Hospitals  have  brought  their 

complaints  to  this  proceeding  because  the  additional  Medicare 

days  under  the  proposal  will  be  less  generously  reimbursed  by 

Medicare  than  they  have  been  by  Medex.   BC/BS  states  that  while 

more  than  25  percent  of  a  chronic  or  rehabilitation  hospital's 

patient  days  are  used  by  Medicare  or  Medex  patients,  only  five 


BC/BS  notes  in  its  brief  that  these  concerns  are  part  of 
an  ongoing  debate  at  the  federal  level  about  containing 
health  care  costs  for  the  elderly,  and  apportioning  costs 
among  the  universe  of  providers  of  services.   BC/BS 
asserts  that  even  with  regard  to  Medicare  reimbursement, 
the  Hospitals'  financial  position  has  improved  in  recent 
years.   It  claims  that  while  inflation  adjustments  in  past 
periods  may  have  been  small,  starting  in  fiscal  year  1989 
such  hospitals  have  been  entitled  to  receive  full 
inflation  relief  from  Medicare  and  that  avenues  for 
achieving  additional  relief  are  also  available. 
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percent  represent  days  covered  under  pure  Medex.   Therefore/ 
according  to  BC/BS,  the  incremental  shortfalls,  if  any,  from 
Medex  patients  who  will  switch  to  Medicare  LTR  days  under 
BC/BS'  proposal  will  constitute  a  fraction  of  the  five  percent 
of  the  days  that  are  now  paid  by  Medex. 

Finally,  BC/BS  contests  the  validity  of  the  Hospitals' 
testimony  concerning  the  magnitude  of  the  Medicare 
reimbursement  shortfalls  they  allege  would  result  if  BC/BS' 
proposal  were  accepted.   It  notes  that  a  chart  based  upon  the 
experience  of  only  the  six  intervening  Hospitals  was  introduced 
to  show  the  hypothetical  shortfall  between  reimbursement  levels 
for  all  Massachusetts  chronic  care  hospitals.   BC/BS  asserts 
that  according  to  the  document,  one  of  the  hospitals,  Middlesex 
Hospital,  would  suffer  no  loss.   It  notes  that  Mr.  Beattie,  who 
was  responsible  for  preparing  the  analysis  on  behalf  of  all  six 
hospitals,  admitted  that  he  apparently  made  an  error  in  his 
calculation  of  the  loss  Youville  Hospital  would  allegedly 
suffer,  and  that  the  Hospitals  furnished  no  rebuttal  testimony 
clarifying  this  issue  or  correcting  the  error  Mr.  Beattie 
acknowledged  he  made.   Therefore,  BC/BS  claims,  it  is 
appropriate  to  conclude  that  Youville  Hospital,  like  Middlesex 
Hospital,  would  incur  no  shortfall  in  reimbursement  from 
Medicare  as  a  result  of  the  BC/BS  proposal. 

BC/BS  argues  that  the  Hospitals'  extrapolation  from  the 
experience  of  the  six  intervenor  Hospitals  to  all  chronic  care 
and  rehabilitation  hospitals  in  Massachusetts  is  speculative, 
noting  that  no  similar  data  were  obtained  from  the  other  ten 


-  29  - 

Massachusetts  hospitals.   It  contends  that  the  underlying 
calculation  for  at  least  one  of  the  sampled  hospitals  was 
wrong,  that  one-third  of  the  sampled  hospitals  would  suffer  no 
loss  and  the  experience  of  the  other  hospitals  in  the  sample 
varied  widely,  that  the  calculation  for  another  hospital  was 
very  different  from  the  others  and  contributed 
disproportionately  to  the  final  average,  and  that  the  chart 
omits  many  of  the  steps  in  the  calculations.   BC/BS  stated  it 
would  be  important  to  verify  the  calculations. 

Although  BC/BS  also  argues  that  I  should  conclude  from  the 
fact  that  the  other  ten  chronic  hospitals  in  Massachusetts  did 
not  intervene  in  this  proceeding,  that  their  economic  analysis 
regarding  losses  was  different,  I  will  not  draw  that  conclusion 

Noting  that  the  Hospitals  tried  through  cross-examination 
of  BC/BS'  witness  Ms.  Smith,  to  suggest  that  the  amount  of 
cost-shifting  could  be  as  high  as  $23  million  BC/BS  points  out 
that  on  cross-examination,  Ms.  Smith  responded  that  the  outside 
limit  of  any  cost-shifting  was  the  savings  to  Medex  subscribers 
themselves,  approximately  $9  million. 

BC/BS  contests  the  validity  of  the  Hospitals*  evidence  of 
acute  hospital  cost  shifts  for  patients  with  stays  beyond  365 
days,  noting  that  the  Hospitals'  witness  conceded  he  did  not 
have  the  data  to  project  the  cost  shift  to  Medicaid  for 
patients  in  acute  hospitals,  and  could  only  offer  hypothetical 
calculations  based  on  the  assumption  that  100  acute  hospitals 
each  had  between  one  and  five  such  patients.   Therefore,  BC/BS 
claims,  given  the  fact  that  its  records  show  that  fewer  than 
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twenty  direct-billed  Medex  patients  fall  into  this  category- 
each  year,  the  projection  is  exaggerated.   It  points  to 
testimony  by  the  Hospitals'  witnesses  that  they  would  have  to 
increase  their  hospitals'  charges  by  millions  of  dollars  as  a 
result  of  the  proposals,  and  claims  that  the  Hospitals' 
witnesses  conceded  on  cross-examination  that  those  dollar 
amounts  are  fictitious  because  the  hospital  reimbursement 
system  requires  that  posted  charges  be  increased  by  multiples 
of  the  actual  dollar  change  in  receipts  that  the  hospitals 
require . 

BC/BS  contends  that  even  using  the  Hospitals'  own  numbers, 
which  BC/BS  claims  are  in  error,  the  shortfall  that  would  be 
generated  at  Mr.  Beattie's  and  Mr.  Johnson's  hospitals,  stated 
as  a  percentage  of  Medicare  costs,  would  be  considerably  less 
than  one  percent.   Therefore,  it  argues,  because  Medicare  days 
only  represent  approximately  one  quarter  of  such  hospitals' 
total  days,  the  percentage  of  total  costs  would  be  even  smaller 

Maintaining  its  position  that  the  Hospitals'  predictions  of 
cost  shifts  are  exaggerated,  BC/BS  argues  that  even  if  some 
costs  are  shifted  as  the  Hospitals  suggest,  I  should  not 
disapprove  the  proposal. 

Based  on  the  evidence  presented,  I  find  the  Hospitals' 
estimate  of  losses  attributable  to  the  proposed  benefit  change 
is  problematical.   In  addition,  I  find  and  rule  that  even  if 
those  losses  will  be  incurred,  they  do  not  justify  disapproval 
of  the  proposal.   My  review  of  the  filing  requires  me  to 
determine  whether  the  proposed  rates  are  reasonable  in  relation 
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to  the  benefits  offered  to  subscribers.   The  fact  that  certain 
providers,  such  as  the  Hospitals,  may  incur  additional  expense, 
has  no  bearing  on  this  statutory  standard. 

In  conclusion,  I  find  and  rule  that  BC/BS  has  demonstrated 
that  its  proposed  benefit  change  with  regard  to  LTR  days  is 
within  the  bounds  of  reasonableness.   The  proposal  will  offer 
significant  savings  in  premiums  to  all  subscribers  which 
outweigh  the  potential  costs  to  those  few  who  may  incur 
uncovered  inpatient  hospital  expenses  after  day  365. 
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III .   PRESCRIPTION  DRUG  BENEFITS 

A.    Retail  Pharmacy  Drug  Benefit 

Under  the  current  Medex  prescription  drug  program, 
subscribers  are  reimbursed  100  percent  of  allowed  charges  for 
generic  drugs,  and  80  percent  of  allowed  charges  for  brand-name 
drugs,  after  meeting  a  $25  calendar  quarter  deductible  under 
the  Medex  Standard  and  Medex  3  plans,  or  a  $250  calendar  year 
deductible  under  the  Medex  Basic  Plan.    Subscribers  must 
submit  claims  within  one  calendar  year  of  the  date  of  service. 
There  is  no  days'  supply  limitation  for  prescription  drugs  and 
no  limit  on  dollar  payout.   Under  the  applicable  participating 
pharmacy  agreement,  pharmacies  have  charged  Medex  subscribers 
the  lesser  of  the  average  wholesale  price  (AWP)  plus  $3.25  or 
the  provider's  public  charge  less  any  discounts  offered.   Since 
subscribers  pay  for  medications  when  dispensed,  and  submit 
claims  to  BC/BS  for  reimbursement  (a  subscriber-submit  system), 
BC/BS  reimburses  subscribers  and  recovers  the  difference 
between  the  amounts  charged  and  the  allowed  charges  from  the 
pharmacies . 


On  December  31,  1990,  I  approved  BC/BS'  request  to 
increase  the  calendar  quarterly  deductible  for  Medex 
Standard  and  Medex  3  to  $35  effective  January  1,  1991, 
pursuant  to  amendments  to  the  Massachusetts  Medicare 
Supplement  Insurance  Regulation,  211  CMR  49.00, 
promulgated  on  an  emergency  basis  effective  January  1, 
1991. 
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In  its  filing,  BC/BS  proposed  to  change  the  retail 
prescription  drug  plan  by  increasing  the  calendar  quarterly 
deductible  for  Medex  Standard  and  Medex  3  from  $25  to  $35  and 
by  receiving  authority  to  increase  the  deductible  in  future 
rate  years  based  upon  future  increases  in  the  Consumer  Price 
Index  (URBAN) .   BC/BS  also  noted  in  its  filing  that  it  planned 
to  revise  the  level  of  reimbursement  to  pharmacists  in  the 
participating  pharmacist  agreement  to  provide  for  a  new 
prescription  reimbursement  level  of  the  lesser  of  AWP  -  5%  plus 
a  $3.25  dispensing  fee  or  the  provider's  public  charge 
including  any  discounts  offered. 

No  party  has  contested  the  increase  of  the  quarterly 
deductible  to  $35  this  year.   The  AG,  however,  opposes 
permitting  BC/BS  to  increase  the  drug  deductible  in  subsequent 
years  depending  on  changes  in  the  consumer  price  index  and 
pursuant  to  a  formula  to  be  approved  by  the  Commissioner. 
Although  BC/BS  stated  that  the  increase  to  $35,  which  has  been 
approved,  represents  the  first  increase  in  the  drug  deductible 
since  1966,  I  am  reluctant  to  approve  any  indexing  at  this  time 
on  this  record.   I  note  that,  in  any  event,  the  Division  had 
decided  not  to  permit  such  an  indexing  in  its  final  version  of 
211  CMR  49.00,  promulgated  on  March  1,  1991.   That  regulation 
sets  forth  the  permissible  provisions  of  medigap  policies. 
Therefore,  I  have  no  regulatory  authority  to  approve  the  BC/BS 
indexing  provision  at  this  time. 
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B.   Proposed  Mail  Service  Plan  -  Reasonableness  of  Rates 

BC/BS  has  proposed  to  offer  an  optional  mail  service 
prescription  drug  benefit  to  subscribers  of  Medex  Standard  and 
Medex  3  plans,  two  of  the  three  Medex  plans  which  offer  a 
prescription  drug  benefit.   Under  the  program,  subscribers 
would  have  the  choice  to  purchase  certain  maintenance 
prescription  drugs  either  through  a  local  retail  pharmacy  under 
the  benefit  design  described  above,  or  through  a  mail  service 
pharmacy  located  in  Tampa,  Florida,  National  Rx  Services,  Inc., 

a  subsidiary  of  Medco  Containment  Services,  Inc.  (Medco)  of 

7 
Fair  Lawn,  New  Jersey.    Under  the  BC/BS  proposal, 

subscribers  will  continue  to  submit  retail  pharmacy  claims 

directly  to  BC/BS.   These  claims  will  be  subject  to  the 

reimbursement,  deductible  and  coinsurance  provisions  described 

above.   Subscribers  who  purchase  maintenance  prescription  drugs 

through  mail  service  will  make  a  $2  copayment  for  generic  drugs 

and  a  $10  copayment  for  brand  name  drugs.   Medco  will  bill 

BC/BS  for  the  remainder.   The  BC/BS  contract  with  Medco 

provides  for  the  designation  of  covered  prescription  drugs. 

The  drugs  purchased  through  mail  service  would  not  be  subject 

to  the  quarterly  deductible. 


T 


BC/BS  selected  Medco  from  ten  bidders  in  an  RFP  process  to 
provide  mail  service  pharmacy  services  and  drug 
utilization  review  programs.   BC/BS  has  noted  that  the 
mail  service  and  drug  utilization  review  programs  have 
been  priced  and  presented  as  a  package,  and  therefore,  if 
mail  service  is  not  approved,  it  would  not  be  possible  for 
BC/BS  to  carry  out  the  utilization  review  program  as 
currently  planned.   The  proposed  drug  utilization  review 
program  is  discussed  in  Section  IV  of  this  decision. 
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BC/BS  stated  in  its  filing  that  there  will  be  a  90  days' 
supply  maximum  for  prescription  drugs  purchased  through  mail 
service,  and  no  limit  on  dollar  payout.   During  the  course  of 
the  hearing,  Terry  S.  Latanich,  Senior  Vice  President  at  Medco, 
and  BC/BS'  principal  contact  regarding  the  contract  award, 
testified  that  there  would  be  a  requirement  of  a  minimum  21 
days'  supply  for  drugs  purchased  through  mail  service  as  well. 
Mr.  Latanich  testified  that  M[t]he  information  brochure  will 
educate  patients  that  prescriptions  for  less  than  a  21  days' 
supply  of  medication  must  be  filled  through  the  retail  pharmacy 
network.   If  [Medco]  receives  a  prescription  for  less  than  21 
days  supply  we  will  fill  it,  but  will  include  a  written  notice 
emphasizing  the  21-day  plan  limit  and  informing  the  patient 
that  subsequent  new  prescriptions  under  21  days  will  not  be 
filled." 

The  contract  with  Medco  provides  for  ingredient  cost 
discounts,  which  BC/BS  contends  offer  a  substantial  discount 
off  the  current  level  paid  for  retail  claims.   Those  discounts 
include  discounts  from  the  AWP  of  prescription  drugs  and  an 
agreement  by  Medco  to  use  a  payment  option  incorporating  the 
federal  Health  Care  Finance  Administration's  Federal  Financial 
Participation  (FFP)  pricing  upper  limits  for  generic  drugs. 
According  to  BC/BS,  under  the  contract,  Medco  has  guaranteed  a 
reduction  in  drug  ingredient  costs  through  the  prescribers' 
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BC/BS  Projected  Costs  and  Subscriber  Savings  with  the  Mail 
Service  Program 


To  support  the  reasonableness  of  the  proposed  mail  service 
plan,  BC/BS  has  asserted  that  the  plan  will  produce  average 
subscriber  savings  of  $1.94  per  month  over  the  savings  that 
would  be  achieved  through  the  adoption  of  only  the  $35 
deductible  and  new  retail  pharmacy  agreement.   The  projected 
savings  are  based  on  BC/BS'  assumptions  about  the  projected 
pure  premium  and  the  subscriber  out-of-pocket  savings  derived 
from  a  study  performed  by  Milliman  &  Robertson,  Inc.  (M&R) , 


actuarial  consultants  to  BC/BS. 


BC/BS  submitted  a  chart  which 


set  out  the  summary  pure  premium  and  out-of-pocket  subscriber 
savings  under  the  various  prescription  drug  benefit 
alternatives,  based  on  the  M&R  projections: 


Monthly 
Costs 


1990  Program 
Projected  1991 


Pure  Premium   $30.38 

Subscriber 
out-of-pocket  $12.17 

Total  $42.55 

Subscriber 
Savings  Over 
Status  Quo 

Savings  from 

Mail-Service 

Only 

($2.78  minus  $0.84) 


$35  Ded.  & 
PA-2,  1991 

$28.06 


$13.65 
$41.71 

$   .84 


$35  Ded,  PA-2 
&  Mail,  1991 

$30.09 


$  9.  68 
$39.77 

$  2.78 

$1.94 
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M&R  used  a  model  simulating  subscriber  behavior  and 
expected  Medex  claims  experience  under  the  proposed  mail 
service  benefit  to  determine  the  effect  of  mail  service  upon 
the  projected  1991  pure  premium.   Ronald  G.  Harris,  consulting 
actuary  with  M&R,  prepared  the  actuarial  benefit  factors  to 
reflect  the  1991  effect  of  each  set  of  changes  to  the  Medex 
prescription  drug  program.   Based  upon  its  model,  and  the 
assumptions  used  in  the  model,  M&R  determined  that  the  mail 
service  program  would  yield  a  projected  savings  of  $1.94  per 
subscriber  per  month. 

Generic  Drug  Pricing  Assumption  Furnished  to  M&R 

The  AG  challenges  the  adequacy  of  the  record  to  demonstrate 
the  accuracy  of  the  pricing  assumption  BC/BS  provided  to  M&R 
for  use  in  its  simulation  model  to  project  mail  service 
prescription  drug  costs. 

The  AG  contends  that  the  evidence  in  the  record  does  not 
resolve  the  inconsistencies  between  the  generic  drug  pricing 
terms  in  the  contract  and  the  pricing  used  to  estimate  costs  of 
the  mail  service  program.   Thus,  he  argues,  the  mail  service 
costs  for  generic  prescriptions  are  at  least  uncertain  from  the 
filing,  and  may  be  substantially  underestimated,  resulting  in 
increased  costs  to  BC/BS  to  provide  the  mail  service  benefit, 
and  increased  premiums  to  subscribers  in  future  rate  years. 
The  reason  for  this  contention  is  the  AG's  concern  that  BC/BS 
may  have  miscalculated  the  pricing  assumption  for  generic  drugs 
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that  BC/BS  derived  from  the  Medco  contract  and  furnished  to 
M&R,  and  which  M&R  used  in  the  model. 

In  its  reply  brief,  BC/BS  responded  to  the  AG's  concerns, 
stating  that  he  had  misconstrued  the  evidence  regarding  the 
reasonableness  of  the  pricing  assumptions  that  were  used  in  the 
simulation  model.   It  notes  the  testimony  of  Elinor 
Socholitzky,  BC/BS'  Director  of  Medex  and  Nongroup  Plans,  that 
the  assumption  used  for  the  simulation  model  represented  the 
overall  average  price  for  generic  drugs  under  the  mail  service 
contract,  taking  into  account  the  components  of  the  generic 
drug  pricing  agreement.   BC/BS  goes  on  to  state  that  the 
resulting  average  is  coincidentally  the  same  as  one  of  the  two 
components,  and  explains  how  that  would  be  mathematically 
possible. 

Assuming  that  Ms.  Socholitzky ■ s  conclusions  in  her 
testimony  concerning  the  method  by  which  BC/BS  obtained  the 
overall  average  price  for  generic  drugs  under  the  mail  service 

contract  are  valid,  I  find  that  the  AG's  concerns  have  been 

g 
adequately  addressed  by  BC/BS.    Ms.  Socholitzky  testified 

that  BC/BS  looked  at  a  sample  of  the  top  50  generic  drugs  in 


Although  much  of  the  testimony  on  this  issue  is  contained 
in  the  confidential  portions  of  the  briefs,  transcripts 
and  filings,  certain  portions  of  the  record,  excluding  the 
actual  Medco  pricing  terms,  must  be  described  explicitly 
in  this  decision  in  order  to  explain  the  rationale  for  my 
findings  and  rulings.   Such  information  has  been  included 
to  the  minimal  extent  necessary  to  render  a  complete 
decision. 
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the  Medex  market  basket,  compared  their  AWP  with  the  Medco 
pricing  arrangement  and  determined  the  two  prices  to  be 
essentially  the  same.   According  to  evidence  submitted  by  BC/BS 
in  response  to  a  record  request  by  the  MSPA,  the  Data  Benefit 
Management  Systems  (DBMS)  model  determined  the  sample  of 
generic  drugs  that  would  be  dispensed  by  mail  service.   In 
response  to  a  question  whether  BC/BS  considered  the  possibility 
that  the  AWP  sources  in  the  Medex  claim  sample  might  be 
different  from  the  AWP  sources  that  Medco  would  be  using,  Ms. 
Socholitzky  testified,  " [w]e  looked  again  at  the  sample  of  the 
top  50  generic  drugs  and  looked  at  the  average  AWPs  for  our  top 
50  from  our  retail  claims  data  and  looked  at  the  AWPs  for  our 
top  50  that  Medco  told  us  they  would  be  pricing  those  drugs  at, 
and  the  two  numbers  were  very  close ...[ 1] ess  than  5  percent 
different."   She  further  stated  that  she  understood  such  a 
potential  difference  not  to  be  material. 

Ms.  Socholitzky  gave  only  sketchy  testimony  concerning  the 
sample  of  50  generic  drugs  BC/BS  used  for  its  generic  pricing 
assumption.   BC/BS  argues,  however,  that  any  error  in  the 
pricing  assumption  for  the  generic  drugs  would  have  a 
negligible  effect  on  the  model's  cost  projections.   It  notes 
that  generic  drugs  that  will  be  dispensed  by  mail  service 
represent  only  two  percent  of  the  total  dollar  allowances  for 
all  Medex  drugs.   Therefore,  according  to  BC/BS,  given  the 
possibility  of  a  five-percent  variation  in  the  pricing  of  such 
drugs,  it  is  clear  that  the  potential  for  any  impact  on  the 


-  41  - 

model  from  such  variations  would  be  miniscule.   I  agree  with 
BC/BS'  witness,  Mr.  Harris,  that,  based  on  Ms.  Socholitzky * s 
assumptions,  any  variation  in  AWPs  would  have  to  be  immense  in 
order  to  affect  the  mail  service  adjustment  factors  derived  in 
the  mail  service  pricing  model. 

I  am  concerned,  however,  that  BC/BS  submitted  so  little 
evidence  in  support  of  its  50-drug  claim  sample.   While  I  do 
not  believe  that  the  record  is  so  sparse  that  I  am  unable  to 
adopt  Ms.  Socholitzky ' s  conclusions,  I  would  caution  BC/BS  to 
ensure  in  future  rate  proceedings  to  furnish  more  explanation 
for  its  assumptions,  and  to  be  more  precise  in  its 
characterizations.   I  am  able  to  accept  the  conclusions  and 
assumptions  mentioned  here  because  the  potential  effect  on  the 
rates  is  so  minimal.   Nevertheless,  as  I  state  below,  the 
approval  of  the  mail  service  benefit  design  is  contingent  upon 
the  reasonableness  of  the  rates  requested,  both  in  terms  of 
rate  adequacy  to  BC/BS,  and  of  cost  savings  to  subscribers. 

Use  of  Retail  Claims  Data  Rather  Than  Medco  Prices  to 
Project  Future  Costs  and  Savings  of  Mail  Service  Plan 

The  MSPA  contends  that  the  projected  cost  savings  of  the 

mail  service  program  developed  by  M&R  fail  to  demonstrate  that 

the  Medco  plan  will  provide  savings  because  M&R,  for  the 

purposes  of  its  model,  priced  the  mail  order  program  using 

pharmaceutical  prices  of  retail  pharmacies  rather  than  the 

prices  to  be  offered  by  Medco.   The  MSPA  argues  that  BC/BS 

failed  to  demonstrate  that  its  analysis  of  the  prices  of  its 

sample  of  generic  drugs  shows  that  the  prices  in  the  Medco 
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sample  were  sufficiently  close  to  those  in  the  retail  claims 
study. 

The  MSPA  contends  that  the  mail  service  cost  projections 
are  invalid  because  M&R  applied  the  Medco  pricing  arrangement 
to  the  AWPs  of  those  prescriptions  as  derived  from  BC/BS ■ 
claims  records,  rather  than  using  actual  Medco  wholesale  prices 
for  the  model  and  the  cost  projections. 

The  MSPA  argues  that  the  failure  to  use  Medco  actual 
prices,  when  they  were  available,  clearly  calls  into  question 
the  validity  of  BC/BS'  projections  as  to  the  costs  of  the  mail 
service  program.   It  notes  that  BC/BS  could  easily  have 
obtained  from  Medco  its  wholesale  prices  for  the  subject 
prescriptions,  and  could  have  directed  M&R  to  price  the  program 
using  those  prices.   It  further  argues  that  M&R,  as  the 
actuarial  consultant  for  BC/BS,  should  have  asked  BC/BS  for 
Medco ' s  prices  for  the  subject  prescriptions  to  validate  its 
conclusions  as  to  program  costs,  rather  than  rely  on  cost 
projections  using  the  wholesale  prices  of  third  parties. 


Tu~ 


The  MSPA  states  that  in  deriving  the  dollar  volume  of 
prescriptions  which  would  be  purchased  from  mail  order,  as 
shown  in  the  filing,  M&R  did  not  use  the  actual  wholesale 
prices  of  Medco  for  those  prescriptions,  but  used  the 
prices  which  had  been  charged  by  retail  pharmacies 
instead.   This  contention  is  erroneous.   Mr.  Harris 
testified  that  he  used  the  AWP  applicable  to  the  drugs  for 
which  retail  claims  data  were  evaluated,  not  the  actual 
retail  pharmacy  charges. 
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BC/BS  contends  that  the  M&R  model  simulated  subscriber 
behavior  and  expected  Medex  claims  experience  under  the 
proposed  mail  service  benefit  to  determine  the  effect  of  mail 
service  on  projected  1991  pure  premium. 

To  conduct  its  analysis,  M&R  used  a  data  set  of  80,000 
randomly  selected  actual  prescription  claims,  approximately  ten 
percent  of  the  claims  during  the  sample  quarter,  the  third 
quarter  of  1989.   BC/BS  asserts  that  the  accuracy  of  the 
underlying  model  was  not  challenged  by  any  witness,  and  notes 
that  the  model's  validity  was  confirmed  by  simulating  expected 
experience  under  the  current  drug  benefit  and  comparing  it  to 
actual  experience  for  the  claims  sample.   According  to  BC/BS, 
the  simulation  results  showed  a  0.2  percent  difference  in 
program  payments  between  simulated  and  actual  reported  amounts. 


11   According  to  the  M&R  report,  the  data  set  included 

incurred  Medex  claims  during  1988  and  1989  and  covers  the 
entire  Medex  program,  with  the  exception  of  claims  for 
Medex  subscribers  with  Medicaid  coverage  and  certain  other 
claim  records,  such  as  adjustment  bills,  in  which  the 
historical  claim  records  do  not  carry  the  necessary  coding 
to  enable  tabulation  at  the  level  of  detail  required.   M&R 
concluded  that  the  two  categories  of  excluded  claims 
(Medicaid  eligible  plus  adjustments  and  other  claims) 
represent  between  five  percent  and  six  percent  of  total 
benefit  payments,  and  M&R  did  not  believe  that  the  results 
of  the  analysis  were  materially  affected  by  that  exclusion. 
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Mr.  Harris  explained  the  method  for  deriving  the  mail 
service  "average  wholesale  price, ■  as  designated  in  the  filing 
(with  respect  to  generic  drugs): 


That  was  derived  through  the  simulation 
model/  reflecting  the  average  wholesale 
price  for  the  particular  prescriptions 
involved  and  the  contractual  pricing 
arrangements  under  the  mail  service 
arrangement.   Tr.  7:13. 

He  testified  with  respect  to  brand  drugs: 

The  method  was  identical.   It  took  the 
average  wholesale  price  for  each  of  the 
14,955  brand-name  prescriptions, 
applied  the  Medco  pricing  arrangements 
to  the  average  wholesale  price  for  each 
of  those  to  determine  the  dollar  amount 
that's  shown  in  Column  D,  Line  17.... 


Q.       When  you  say  "average  wholesale  price," 
what  are  you  referring  to? 

A.       I'm  referring  to  the  full  average 

wholesale  price  as  contained  on  the 
claim  record  with  the  Medco  payment 
provisions  then  applied  to  that 
particular  prescription.   Tr.  7:21-22. 

According  to  BC/BS,  the  model  simulated  subscribers' 
choices  between  filling  prescriptions  through  mail  service  or 
at  retail,  depending  upon  the  financial  implications  of  that 
choice.   In  addition,  it  contends,  the  discount  percentages 
assumed  in  the  MScR  simulation  model  accurately  reflect  the 
price  under  the  Medco  contract  for  prescriptions  filled  through 
mail  service.   With  respect  to  brand  drugs,  BC/BS  furnished  to 
M&R  the  discounts  from  AWP  specified  and  guaranteed  under  the 
contract.   With  respect  to  generic  drugs,  BC/BS  furnished  to 
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M&R  a  discount  from  AWP  which  BC/BS  contends  reflects  the 
overall  average  for  generic  drugs.   BC/BS  asserts  further  that 
it  made  certain  that  the  AWP  assigned  by  the  simulation  model 
for  each  particular  generic  drug  was  also  reasonable,  because 
the  simulation  model  used  the  AWP  that  was  on  the  actual  record 
for  each  of  the  claims  in  the  sample,  which  were  drawn  from  the 
retail  drug  claims  experience  in  the  third  quarter  of  1989. 

Although  the  AWP  figures  may  differ  from  the  AWP  that  Medco 
will  use  for  the  same  drug,  BC/BS  contends  that  across  the  full 
set  of  all  generic  drugs  to  be  dispensed  through  mail  service, 
the  potential  difference  is  immaterial  to  the  calculation  of 
the  mail  service  adjustment  factor.   It  states  that  for  the 
majority  of  the  generic  drugs  the  reference  price  in  the  Medco 
contract  is  not  the  AWP,  but  the  FFP,  used  by  the  federal 
government  under  the  Medicaid  program  to  avoid  variations  in 
the  AWPs  of  generic  drugs.   Thus,  that  majority  would  not  be 
affected  by  any  variation  due  to  differences  in  AWPs. 

BC/BS  further  asserts  that  the  comparison  of  the  top  50 
generic  drugs  priced  at  the  retail  and  the  Medco  price 
demonstrates  the  accuracy  of  the  model,  as  it  shows  that 
overall  the  AWPs  on  the  sample  claims  differed  by  less  than 
five  percent  from  the  AWPs  expected  from  the  Medco  plan.   Mr. 
Harris  also  testified  that  he  understood  that  a  separate 
analysis  had  been   done,  not  by  M&R,  that  determined  that  the 
average  AWP  for  generic  drugs  purchased  by  Medco  was  very  close 
to  the  average  mix  of  sources  of  generic  drugs  on  the  BC/BS 
claims.   Finally,  BC/BS  relied  on  Mr.  Harris'  testimony  to 
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So   what  we're  talking  about  is  a  change  in 
one  of  those  generic  categories  where  the 
total  of  those  generic  drugs  represents  2 
percent  of  the  total. 

This  was  the  basis  for  my  concluding  that 
even  if  there  were  instances  where  the  Medco 
price  differed  from  the  average  Blue  Cross 
price,  it  couldn't  conceivably  alter  in  any 
meaningful  or  material  fashion  the  final 
results.   That's  why  I  was  willing  to 
accept,  having  tested  to  that  extent, 
willing  to  accept  the  work  of  those  who  had 
done  the  analysis  and  concluded  that  they 
were  not  different  to  any  measurable 
extent.   Tr .  27:74-75. 

Mr.  Harris  testified  that  to  the  extent  price  differences  are 

due  to  trend,  that  has  been  reflected  in  the  model.   He  further 

stated  that  to  the  extent  the  price  differential  was  due  to 

source : 


I  guess  what  I'm  trying  to  point  out  here  is 
that  there  are  a  whole  lot  of  hypothetical 
assumptions  in  this  example.   It  is 
conceivable  that  some  of  these 
hypotheticals ,  if  known  in  advance  and 
predictable  in  advance  and  representing  a 
pattern,  if  we  knew  that  or  had  reason  to 
believe  that,  then  we  might  have  reflected 
it  in  the  projections.   I  must  point  out, 
though,  that  we're  dealing  with  individual 
drugs  which  in  total  for  all  those 
individual  drugs  represent  2  percent  of  the 
dollars.   So  the  degree  of  shifting  and  the 
magnitude  of  the  shift  would  have  to  be 
absolutely  incredible  to  affect  the  rate 
calculation  by  more  than  a  tenth  or  a 
hundredth  of  a  percent.   Tr.  27:77. 

The  MSPA  offered  one  example  in  which  the  Medco  price  would  be 

higher  than  the  price  at  retail.   BC/BS  countered  the  MSPA 

evidence  by  asserting  that  there  was  no  testimony  that  this 

particular  drug  was  typical  of  the  drugs  that  would  be 

dispensed  through  mail  service.   I  note  that  the  MSPA  example 


-  48  - 

is  not  inconsistent  with  the  testimony  of  BC/BS  witnesses  that 
there  may  be  individual  variations  higher  and  lower  than  the 
assumptions  used  in  the  model. 

Although  BC/BS  would  have  provided  a  more  accurate 
projection  of  the  costs  of  the  mail  service  plan  had  it  used 
the  actual  contract  prices,  projections  based  on  the  historical 
claims  data  are,  if  made  with  reasonable  assumptions,  probative 
of  projected  costs.   The  projections  are  based  on  numerous 
assumptions,  including  that  the  historical  drug  sample  used  is 
predictive  of  the  kinds  of  drugs  to  be  dispensed  in  the 
future.   The  construction  of  the  model  is  a  complex  process, 
and  in  consideration  of  all  of  the  elements  that  comprise  it,  I 
find  it  was  reasonable  for  BC/BS  to  use  the  AWP  of  the 
historical  claims  data  as  a  proxy  for  the  Medco  prices. 

As  I  noted  earlier,  I  am  concerned  that  BC/BS  did  not 
submit  information  explaining  the  top  50  generic  drugs  that 
made  up  its  sample.   BC/BS  relies  upon  the  sample  to  determine 
the  validity  of  using  the  retail  claims  data,  as  well  as  the 
validity  of  the  generic  drug  pricing  assumption  given  to  M&R 
for  M&R's  cost  projections.   For  example,  the  record  contains 
no  evidence  concerning  the  basis  on  which  BC/BS  determined 
those  drugs  to  be  the  top  50  (number  of  claims,  or  total 
dollars  in  claims);  nor  is  there  a  breakdown  to  determine  the 
proportion  of  those  drugs  which  fall  into  the  respective 
pricing  categories.   Therefore,  there  is  no  evidence  that  the 
particular  drugs  used  in  the  sample  are  representative  of  all 
of  the  generic  drugs  used  in  the  simulation  model.   BC/BS  has 
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demonstrated  that  the  generic  drugs  represent  only  two  percent 
of  the  total  dollar  allowances  for  all  Medex  drugs,  and  that/ 
therefore,  the  impact  on  the  mail  service  pricing  model 
adjustment  factors  is  minimal.   I  credit  Mr.  Harris'  testimony 
about  the  extremely  small  portion  of  the  prescription  drug 
dollars  to  be  expended  for  mail  service  generic  drugs,  and 
about  the  extreme  unlikelihood  of  variations  in  those  prices 
having  a  significant  impact  on  the  rates,  and  therefore  I  will 
not  disapprove  the  request  on  this  basis.   The  fact  that  BC/BS 
stated  no  reason  for  choosing  to  trend  and  make  projections 
based  on  historical  claims  data  rather  than  to  use  actual  Medco 
prices  is  not  a  reason  to  disapprove  an  otherwise  reasonable 
projection  methodology.   BC/BS  has  demonstrated  that  the  method 
employed  is  sufficiently  probative  of  the  potential  costs  of 
the  program.   In  past  proceedings,  the  Commissioner  has 
accepted  trended  historical  data  to  project  future  costs.   I 
therefore  find  and  rule  that  BC/BS  has  met  its  burden  of 

establishing  a  projected  cost  and  savings  factor  for  the  mail 

13 
service  program  that  is  within  the  range  of  reasonableness. 

13    The  testimony  concerning  the  pricing  of  the  Medco  contract 
was  taken  on  the  last  day  of  testimony  in  this 
proceeding.   I  denied  the  MSPA's  counsel's  motion  to 
strike  Ms.  Socholitzky ' s  testimony  on  the  subject  of  the 
Medco  pricing  terms  during  recross-examination,  made  on 
the  grounds  he  had  sought  the  information  weeks  earlier 
and  it  was  not  provided  before  the  date  of  the  hearing. 
BC/BS'  counsel  stated  that  his  understanding  of  the  MSPA's 
request  for  information  was  different.   Counsel  for  the 
MSPA  chose  not  to  cross-examine  Ms.  Socholitzky,  but  made 
a  record  request  for  the  drugs  used  to  determine  the 
generic  costs  on  Chart  10  of  the  filing,  and  for  the  Medco 
current  AWP  for  the  half  dozen  most  often  dispensed 
generic  drugs. 
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Projected  Volume  of  Mail  Service  Prescription  Purchases 

Both  the  AG  and  the  MSPA  contend  that  the  projected  costs 
of  the  mail  service  program  are  too  low  because  M&R  has 
underestimated  the  actual  volume  of  prescriptions  likely  to  be 
filled  through  mail  service.   The  AG  and  the  MSPA  argue  that 
BC/BS  underestimated  the  impact  of  the  volume  of  prescriptions 
that  are  for  maintenance  drugs,  and  failed  to  take  into  account 
that  some  acute  drug  prescriptions  will  be  filled  through  mail 
service,  and  that  there  will  be  a  reduction  in  underfiling  and 
an  increase  in  "induced  dispensing"  as  a  result  of  the  mail 
service  benefit. 

Both  the  AG  and  the  MSPA  state,  and  BC/BS  does  not  dispute, 
that  as  the  volume  of  prescriptions  filled  by  mail  service 
increases,  the  costs  to  BC/BS  also  increase.   The  AG  contends 
that  because  the  filing  does  not  include  a  complete 
cost/benefit  analysis,  the  record  fails  to  show  to  what  extent 
costs  would  increase  if  more  prescriptions  are  filled  through 
mail  service.   He  goes  on  to  argue  that  since  mail  service 
volume  is  expected  to  increase,  thereby  increasing  costs,  BC/BS 
must  demonstrate  the  effect  of  those  increases  on  rates, 
because  increased  costs  to  BC/BS  for  this  rate  year  will 
translate  into  increased  premiums  in  future  rate  years. 


^^      In  this  hearing,  "induced  dispensing"  has  referred  to  both 
increased  subscriber  purchases  of  discretionary 
medications,  and  increased  physician  prescribing  of  drugs. 
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While  acknowledging  that  pure  premium  will  increase  as  use 
of  the  mail  service  benefit  increases  over  time,  BC/BS  argues 
that  the  higher  pure  premiums  for  the  mail  service  option  will 
be  offset  by  lower  out-of-pocket  costs  for  Medex  subscribers. 
Therefore,  according  to  BC/BS,  the  advantages  of  the  mail 
service  benefit  will  continue  into  the  future.   BC/BS'  actuary, 
Ms.  Smith,  testified: 


Q.   (By  J.  Smith,  Esg.)  What  I'm  asking  is  that 
it  may  be  for  the  subscriber  less  costly 
initially  in  Year  1  or  Year  2,  but  since 
we're  anticipating  here  a  four-year  contract 
with  Medco,  in  subsequent  years  is  it 
conceivable  that  in  order  to  allow 
subscribers  to  realize  that  lower 
out-of-pocket  cost,  that  the  program  will 
increase  overall  pure  premium  costs  that  will 
have  to  be  realized  in  subsequent  years  by 
increases  in  premiums? 

A.   (By  Carolann  Smith)   If  a  pure  premium  is 
accurate,  then  it  is  your  premium.   If  in 
fact  as  people  move  to  mail  service  our  cost, 
properly  identified,  grows,  then  the 
subscriber's  out-of-pocket  decreases.   One 
basically  goes  with  the  other.   And, 
therefore,  the  total  cost  from  one  year 
compared  to  the  previous  year  will  in  fact 
decrease  in  its  total. 

Once  we  get  to  a  saturation  point  where  there 
aren't  any  more  to  go,  needless  to  say,  there 
won't  be  any  further  savings  or  the  size  of 
the  savings  may  diminish.   Tr.  26:98-99. 

Ms.  Smith  went  on  to  state,  [i]f  our  projection  for  this  given 

year  is  incorrect,  then  we  will  lose  that  money.   As  we 

calculate  next  year's  filing  and  we  make  again  an  estimate  of 

the  number  of  people  who  will  use  mail,  knowing  some  experience 

of  how  many  used  it  this  year,  we  hopefully  will  get  the  price 
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right  and  that  price  may  well  be  higher  in  the  pure  premium. 
Tr.  26:100. 

M&R's  Methodology 

In  projecting  the  number  of  prescriptions  to  be  purchased 
at  mail  service/  Mr.  Harris  testified  that  M&R  assumed  that  a 
subscriber  would  use  mail  service  for  all  of  his  or  her 
maintenance  prescriptions  if  he  or  she  could  realize  a  $15 
savings  in  costs  per  quarter.   M&R  applied  the  $15  savings 
threshold  to  project  that  approximately  27  percent  of 
prescription  drugs  would  be  filled  through  mail  service  during 
the  rate  year.   BC/BS  estimates  that  within  a  few  years, 
approximately  one  half  of  all  Medex  prescriptions  will  be 
filled  through  mail  service.   The  AG  argues/  therefore,  that 
the  filing  should  demonstrate  the  various  levels  of  increased 

costs  as  the  volume  of  prescriptions  purchased  through  mail 

^  15 
service  is  increased. 


T5" 


If  BC/BS  were  not  to  submit  future  rate  filings,  the 
question  of  the  adequacy  of  the  premium  for  future  rate 
years  would  be  important.   I  note,  however,  that  BC/BS  has 
submitted  rate  filings  with  the  Division  on  an  annual 
basis  for  a  number  of  years,  and  that  Ms.  Smith's 
testimony  assumed  that  BC/BS  would  submit  a  new  filing 
next  year.   Future  rate  filings  will  have  to  contain 
justifications  of  the  reasonableness  of  the  rates  to 
subscribers  and  the  adequacy  of  the  rates  for  BC/BS. 
Therefore,  the  issue  before  me  is  whether  the  rates 
projected  are  adequate  for  this  year. 
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BC/BS  states  that  in  designing  the  model  it  was  essential 
to  determine  parameters  defining  which  prescriptions  in  the 
sample  would  be  filled  through  mail  service.   It  notes  that  M&R 
followed  a  three-step  process;  selecting  the  appropriate 
copayment  level  was  part  of  that  process.   First,  the  entire 
drug  sample  was  sorted  by  type  of  drug  against  a  list  that 
defined  drugs  used  for  maintenance  therapy,  as  opposed  to 
treatment  of  acute  conditions.   Second,  the  resulting  list  of 
maintenance  drugs  in  the  sample  was  priced  at  retail  and  mail 
service,  to  determine  the  difference  in  cost  to  the  subscriber, 
taking  into  account  the  deductible  and  coinsurance  at  retail, 
and  the  copayments  at  mail  service.   Third,  several  subscriber 
cost  saving  thresholds  were  tested  for  the  difference  in  cost 
between  retail  and  mail  drugs,  in  order  to  determine  how  many 
drugs  would  be  dispensed  at  mail  service  rates  in  each 
scenario.   According  to  Mr.  Harris,  three  different  cost 
thresholds  were  tested  initially:   $10,  $15,  and  $20.   He 
stated  that  they  were  tested  only  to  determine  the  resulting 
division  between  retail  and  mail  service  dispensing,  and  that 
only  the  $15  threshold  was  used  for  the  remainder  of  the 
modeling . 

Mr.  Harris  testified  that  M&R  selected  the  $15  threshold 
because  it  seemed  to  be  a  sufficient  dollar  difference  to 
provide  subscribers  with  an  incentive  to  use  mail  service,  and 
that  he  also  believed  the  $15  threshold  was  appropriate  to  use 
in  the  model,  based  on  his  familiarity  with  research  suggesting 
that  25  percent  use  of  mail  service  has  been  the  typical  level 
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achieved  under  successful  mail  service  programs.   He  also  noted 
that  using  a  $15  threshold  produced  a  split  between  mail  and 
retail  of  approximately  25/75  percent,  which,  according  to 
BC/BS,  was  consistent  with  Medco ' s  observations  of  the 
experience  in  mail/retail  ratios  for  other  groups  with  mail 
service  options.   As  a  result,  M&R  selected  the  $15  threshold 
as  the  differentiating  parameter  for  the  remainder  of  the 
study.16 

BC/BS  notes  further  that  in  generating  the  number  and  cost 
of  mail  service  prescriptions,  the  model  determined  each 
subscriber's  maintenance  drugs  separately,  and  assigned  to  mail 

service  all  maintenance  drugs  for  those  subscribers  who  would 

17 
realize  at  least  a  $15  savings. 

I  find  that  the  assumptions  made  by  Mr.  Harris  concerning 

the  $15  threshold  and  the  expected  25/75  percent  split  between 

mail  service  and  retail  were  reasonable.   Although  a  comparison 

of  the  result  with  different  thresholds  might  have  been  useful, 

I  do  not  find  the  selection  made  by  BC/BS'  expert  to  be 


1°    In  its  brief,  BC/BS  discounts  the  AG's  cross-examination 
of  Mr.  Harris  on  the  demographic  comparability  of  Medex 
and  Medco  groups  with  a  similar  25/75  split,  because  the 
similarity  of  the  ratios  was  only  one  of  several  reasons 
to  choose  the  $15  threshold,  and  therefore  was  not 
dispositive. 

17    During  the  course  of  the  hearing,  a  BC/BS  witness 

testified  that  it  would  consider  drugs  with  a  supply  of  21 
days  or  more  to  be  "maintenance  drugs"  for  the  purposes  of 
the  mail  service  program.   Although  this  information  was 
not  part  of  the  original  filing,  BC/BS  submitted  evidence 
that  the  model's  projections  would  not  be  materially 
altered  if  this  definition  of  maintenance  drugs  were  used, 
since  the  dispensing  size  assumptions  of  the  model 
eliminated  the  likelihood  that  drugs  for  a  shorter  days' 
supply  were  incorrectly  assigned  to  mail  service. 
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unreasonable/  particularly  because  the  assumptions  are 
consistent  with  the  experience  of  other  groups  with  mail 
service  benefits. 

Estimate  of  Subscribers  to  Purchase  bv  Mail  Service 

The  AG  claims  that  BC/BS  failed  to  propose  a  mail  service 
benefit  that  will  both  reduce  Medex  program  costs  for 
prescription  drugs  and  result  in  overall  reduced  out-of-pocket 
costs  to  the  largest  number  of  subscribers.   He  asserts  that 
because  Medex  premiums  will  increase  as  a  result  of  mail 
service/  BC/BS  should  have  estimated  the  number  of  subscribers 
who  will  use  mail  service  and  realize  a  savings  in  total  drug 
costs.   He  claims  that  even  though  BC/BS  estimated  the  volume 
of  mail  service  prescriptions/  identifing  the  number  of 
individuals  expected  to  benefit  from  lower  out-of-pocket  costs 
is  necessary  to  justify  a  benefit  that  causes  increased 
premiums.   The  AG  argues  that  this  information  is  necessary  not 
only  because  of  the  proposed  premium  increase  for  mail  service 
this  year,  but  also  because  of  the  likelihood  of  increased 
premiums  in  the  future  due  to  the  design  and  structure  of  the 
mail  service  option. 

Again,  I  note  that  the  issue  before  me  is  the 
reasonableness  of  the  rates  for  this  year.   I  am  satisfied  that 
the  projected  total  out-of-pocket  savings  are  sufficient  to 
demonstrate  the  reasonableness  of  the  rates  proposed  in 
relation  to  the  benefits  offered  this  year.   I  agree  that  the 


-  56  - 

information  the  AG  has  specified  is  important  in  determining 
how  the  mail  service  benefit  operates  in  actuality. 
Accordingly,  I  will  direct  BC/BS  to  include  such  information  in 
future  rate  filings.   Elsewhere  in  this  decision,  I  specify 
other  types  of  data  that  BC/BS  will  be  expected  to  submit  in 
connection  with  future  rate  filings  which  include  a  mail 
service  component. 


Exclusion  of  Acute  Care  Prescriptions  from  Mail  Service 
Projections 


The  MSPA  and  the  AG  contend  that  the  M&R  study  incorrectly 
omitted  an  estimated  increased  premium  cost  to  the  program 
resulting  from  an  increase  in  submission  of  claims  for  acute 
care  prescriptions  through  mail  service.   The  M&R  cost  analysis 
was  based  on  the  assumption  that  acute  care  medications  would 
continue  to  be  purchased  entirely  from  retail  pharmacies. 
BC/BS  states  that  it  designed  its  mail  service  program  for 
ongoing  maintenance  medications,  the  need  for  which  the 
subscriber  knows  in  advance  and  has  the  time  to  take  advantage 
of  the  convenience  offered  by  mail  service.   BC/BS  further 
states  that  the  program  is  not  designed  to  handle  acute 
medications,  prescribed  in  instances  in  which  drug  therapy 
should  begin  immediately. 

BC/BS'  witness,  Mr.  Latanich,  testified  that  BC/BS  planned 
to  implement  a  21-day  minimum  supply  requirement,  in  addition 
to  other  educational  efforts,  to  encourage  the  use  of  mail 
service  only  for  maintenance  prescriptions.   He  stated  that 
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Medco  would  fill  an  initial  prescription  received  for  less  than 
a  21-day  supply,  but  would  also  inform  the  subscriber  that  such 
prescriptions  should  be  filled  at  a  retail  pharmacy.   He  also 
stated  that  BC/BS  intends  to  include  this  21-day  supply 

limitation  in  a  brochure  to  be  sent  to  subscribers  describing 

18 
the  new  mail  service  program.     BC/BS  argues  that  these  plan 

design  features  will  help  subscribers  identify  those 

maintenance  medications  that  are  appropriate  for  mail  service. 

Therefore,  it  contends,  the  M&R  assumption  that  all  acute  care 

medications  would  be  dispensed  at  retail,  rather  than  through 

19 
mail  service,  was  reasonable. 

18  The  MSPA  argues  that  since  the  mail  service's  draft 
brochure  does  not  prohibit  acute  prescriptions  and 
encourages  the  use  of  mail  service  it  will  encourage  mail 
service  purchase  of  acute  drugs.   Mr.  Latanich  stated  that 
the  version  submitted  in  the  filing  was  only  an  example  of 
the  format  and  kind  of  content  of  such  a  brochure. 

19  As  I  noted  earlier,  BC/BS'  witness  stated  that  the  model's 
configuration,  limited  to  maintenance  drugs  which  are 
typically  dispensed  for  more  than  21  days'  supply, 
eliminated  the  likelihood  that  shorter  days'  supply  drugs 
were  incorrectly  assigned  to  mail  service.   To  the  extent 
some  may  have  been,  the  model  would  include  some  acute 
care  drugs.   BC/BS  notes  the  testimony  of  the  MSPA's 
witness  Dr.  Stephen  w.  Schondelmeyer ,  Director  of  the 
Pharmaceutical  Economics  Research  Center  and  an  Associate 
Professor  in  the  School  of  Pharmacy  and  Pharmacal  Sciences 
at  Purdue  University.   While  stating  that  it  is  difficult 
to  distinguish  between  acute  and  maintenance  drugs,  Dr. 
Schondelmeyer  agreed  that  a  minimum  days'  supply 
requirement  would  be  an  easier  way  to  distinguish  between 
them  than  using  pharmacists'  judgment  or  contacting  the 
physician . 
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The  MSPA  argues  that  subscribers  will  send  acute 
prescriptions  through  mail  service  because  of  the  financial 
incentives  and  points  to  testimony  of  Dr.  Schondelmeyer ,  as 
well  as  that  of  Mr.  Harris,  that  if  subscribers  knew  the 
financial  advantages  of  mail  service  in  advance  they  would  have 
an  incentive  to  purchase  a  drug  through  mail  service. 
Therefore,  the  MSPA  concludes,  the  underestimate  of  acute  care 
prescription  dispensing  through  mail  service  creates  a  "very 
real  possibility"  that  more  than  25  percent  of  all 
prescriptions  will  be  purchased  through  mail  service,  and  that 
the  proposed  premium  will  be  inadequate  to  cover  total  Medex 
costs  for  prescriptions. 

In  response,  BC/BS  points  out  that  purchasers  of  acute  care 
medications  generally  are  unlikely  to  be  willing  or  able  to 
wait  the  several  days  to  obtain  their  medications  through  mail 
service,  and  therefore  acute  care  drugs  are  incompatible  with 
mail  service.   It  notes  that  Dr.  Schondelmeyer ,  the  MSPA's 
witness,  agreed.   BC/BS  further  states  that  subscribers  would 
usually  not  know  the  cost  of  an  acute  care  prescription  in 
advance,  and  therefore  would  not  know  if  there  were  a  financial 
incentive  to  wait  for  the  mail  service  prescription. 

Although  its  own  witness  testified  that  mail  order 
typically  dispenses  maintenance  or  long-term  care  medications, 
the  MSPA  argues  that  some,  if  not  a  significant  number  of, 
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acute  care  medications  will  be  purchased  through  mail  order 
because  of  financial  incentives.   In  addition,  in  certain 
instances,  such  as  the  purchase  of  a  refill,  the  subscriber 
will  not  be  compelled  to  choose  a  retail  pharmacy  that  would 
fill  the  prescription  immediately. 

Finally,  the  MSPA  contends  that  since  BC/BS  agrees  that 
there  is  more  underfiling  of  acute  care  prescriptions  than  of 
maintenance  drugs,  any  purchases  of  acute  care  medications  from 
mail  order  will  reduce  claims  underfiling,  thereby  increasing 

the  pure  premium  costs  to  an  extent  not  projected,  or  even 

20 
considered,  in  the  M&R  model.     The  MSPA  takes  the  position 

that  even  though  M&R  estimated  in  the  model  that  only  25 

percent  of  all  prescriptions  will  be  purchased  through  mail 

service,  BC/BS  acknowledged  that  close  to  50  percent  of  all 

prescriptions  will  ultimately  be  purchased  through  mail 

service.   As  a  result  it  contends,  that  some  acute  care 

medications  would  therefore  have  to  be  included  in  the  mail 

service  program.   I  note,  however,  that  according  to  BC/BS, 

somewhere  between  60  and  90  percent  of  all  Medex  prescription 

drug  claims  are  for  maintenance  drugs.   It  stated  in  its  filing 

that  over  50  percent  of  the  Medex  prescription  drug  costs  are 

for  maintenance  drugs.   Therefore,  a  projection  of  50  percent 

for  future  years  of  mail  service  use  does  not  necessarily 

suggest  that  acute  care  prescriptions  were  improperly  excluded 

this  year.   Neither  the  proportion  of  Medex 
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^u   The  following  section  addresses  underfiling  (failure  to 

submit  claims  for  prescriptions  filled)  in  connection  with 

maintenance  drugs. 
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drugs  claims  that  are  for  maintenance  drugs  nor  the  projected 
number  of  subscriptions  to  be  filled  through  mail  service  for 
this  rate  year  refutes  BC/BS*  judgment  that  acute  care  drugs 
should  be  excluded.   On  the  whole,  I  am  persuaded  by  BC/BS' 
evidence  and  arguments  that  it  was  reasonable  for  BC/BS  to 
assume  that  the  number  of  acute  care  prescriptions  to  be  filled 
through  mail  service  was  insignificant,  and  that  the  model  need 
not  include  an  assumption  of  such  purchasing  in  the  calculation 
of  the  pure  premium. 


Underfiling  of  Claims  bv  Subscribers 

Claims  underfiling  occurs  when  subscribers  fail  to  submit 
claims  for  prescriptions  that  have  been  dispensed.  Testimony 
at  the  hearing  addressed  various  reasons  for  such  underfiling, 

including  neglect  or  reluctance  to  expend  the  effort  involved 

21 
in  submitting  claims.     The  MSPA  argues  that  the  M&R  study 

improperly  excluded  any  consideration  of  underfiling  in  its 

projections.   It  asserts  that  based  on  the  testimony  of 

21    The  issue  of  underfiling  has  arisen  in  this  proceeding  in 
two  contexts:   here,  where  the  MSPA  contends  that  the 
projected  costs  of  the  mail  service  program  are 
underestimated,  and  in  the  context  of  the  Commissioner's 
directive  to  BC/BS  in  last  year's  Medex  proceeding  to 
address  a  provider-submit  prescription  drug  program.   A 
later  section  of  this  decision  addresses  the  AG's 
contention  that  BC/BS'  proposal  inadequately  responded  to 
the  Commissioner's  decision  last  year. 
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BC/BS*  own  witnesses,  Ms.  Socholitzky  and  Mr.  Harris,  costs  of 
a  drug  plan  are  greater  with  a  provider-submit  system  than  with 
a  subscriber-submit  system,  due  to  the  former's  higher 
incidence  of  claims  submission.   The  MSPA  notes  Ms. 
Socholitzky ' s  testimony  that  BC/BS  had  seen  an  enormous 
increase  in  claims  experience  when  it  went  from  a 
subscriber-submit  to  a  provider-submit  system,  and  that 
point-of-service  systems,  in  which  claims  are  submitted 
electronically  to  BC/BS  directly  by  the  pharmacy,  have  raised 
concerns  similar  to  those  of  provider-submit  systems.   The  MSPA 
contends  that  BC/BS*  own  experience  contradicts  the  assumptions 
made  by  M&R  in  deciding  not  to  account  for  underfiling  with 
respect  to  maintenance  drugs. 

Although  the  mail  service  plan  uses  a  provider-submit 
system,  M&R  assumed  there  would  be  no  change  in  the  amount  of 
underfiling.   The  M&R  report  states: 


Under-filing  of  claims  --  We  assume  no 
measurable  change  in  the  extent  of 
under-filing  that  may  exist  under  Medex. 
The  reasons  are  that  we  assume  (i)  only 
maintenance  drugs  will  be  purchased  under 
mail  service,  (ii)  mail  service  is  most 
advantageous  to  subscribers  with  relatively 
high  cost  prescriptions,  and  (iii)  the 
subscribers  who  use  mail  service  will  tend 
to  be  those  for  whom  the  savings  in 
cost-sharing  are  significant.   None  of  these 
circumstances  is  likely  to  be  associated 
with  a  high  degree  of  claims  under-filing. 

BC/BS  Filing  at  798.   BC/BS  argues  in  support  of  its  partial 

provider-submit  proposal  that  current  underfiling  of 

prescription  drugs  would  make  a  complete  provider-submit  system 
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not  cost  effective.   BC/BS  does  not  dispute  that  there  is 
underfiling  in  the  current  Medex  program.   In  fact,  it  argues 
that  a  complete  provider-submit  system  would  not  be 
cost-effective  because  of  the  increase  in  the  number  of  claims 
that  would  be  submitted.   BC/BS  distinguishes  the  M&R  analysis, 
however,  from  its  own  arguments  against  adopting  a  full 

provider-submit  system  in  response  to  the  Commissioner's 

22 

directive  last  year. 

BC/BS  argues  that  under  the  current  subscriber-submit 
system,  BC/BS  already  receives  claims  for  almost  all 
maintenance  drug  prescriptions  that  are  dispensed,  because 
maintenance  drug  users  by  definition  have  repeated  drug  use. 
These  subscribers  incur  fairly  significant  expenditures  for 
prescriptions  and  therefore  are  unlikely  to  neglect  to  file 
claims.   BC/BS  concludes  that  since  only  maintenance  drugs  will 
be  dispensed  through  mail  service,  the  record  supports  BC/BS" 
determination  that  the  mail  service  provider-submit  system 
would  not  cause  increased  claims  submissions. 

The  MSPA  takes  issue  with  the  position  of  M&R  and  BC/BS, 
and  claims  that  some  underfiling  of  maintenance  drugs  probably 
has  occurred  in  the  past  because  of  reasons  including  loss  of 
prescriptions,  failure  to  identify  a  purchase  on  a  claim  form, 
or  simple  neglect.   It  claims,  therefore,  that  to  the  extent 
these  subscribers  use  mail  service,  there  would  be  no  similar 
underfiling,  and  the  pure  premium  costs  of  the  drug  benefit 
would  increase. 


Those  arguments  are  addressed  in  the  cost  containment 
section  of  this  decision. 
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I  find  reasonable  on  this  record  BC/BS'  position  that 
subscribers  who  use  maintenance  medications  are  generally- 
likely  to  be  familiar  with  claims  submission  processes,  and 
more  likely  to  submit  claims,  even  in  a  subscriber-submit 
system,  than  are  subscribers  who  use  acute  care  prescriptions. 
I  have  already  determined  that  M&R  reasonably  excluded  acute 
care  medications  from  its  model.   Although  the  evidence  on  this 
issue  is  far  from  overwhelming,  on  this  record  I  find  M&R '  s 

m 

judgment  to  exclude  any  adjustment  for  underfiling  in 
connection  with  mail  service  to  be  reasonable  for  this  year.   I 
direct  BC/BS  to  submit  in  its  next  rate  filing  an  analysis  of 
underfiling  which  disaggregates  by  acute  and  maintenance  drug 
categories  those  drugs  which  are  subject  to  the  underfiling 
which  BC/BS  asserts  exists. 

Increase  in  Induced  Dispensing  with  Mail  Service 

The  MSPA  claimed  that  the  M&R  model  understates  the  costs 
of  the  mail  service  program  because  it  failed  to  assume  that 
there  would  be  an  increase  in  "induced  dispensing"  with  mail 
service.   As  used  in  the  hearing,  induced  dispensing  is  an 
increase  in  subscriber  purchases  of  discretionary  prescriptions 
or  an  increase  in  physician  prescribing  of  discretionary 
medications.   The  MSPA  points  to  testimony  of  Dr.  Schondelmeyer 
that  subscribers  are  more  likely  to  purchase  drugs  if  their 
out-of-pocket  expenses  are  decreased.   Dr.  Schondelmeyer  also 
argues  that  it  is  very  possible  that  physicians  would  increase 
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the  size  of  prescription  amounts  or  the  number  of  prescriptions 
ordered  if  the  patient's  out-of-pocket  expenditures  were 
reduced . 

In  its  report,  M&R  notes  that  some  incentive  exists  for  a 
subscriber  to  purchase  larger  quantities  than  needed,  or  even 
to  fill  what  would  otherwise  have  been  unused  prescriptions, 
when  fixed  copayments  are  used  as  the  subscriber  cost-sharing 
mechanism.   Nevertheless,  M&R  assumed,  and  BC/BS  accepted,  that 
there  would  be  no  measurable  net  increase  in  dispensing  of 
ingredients  under  mail  service.   M&R  based  this  assumption  on 
its  conclusion  that  any  financial  incentives  for  induced 
dispensing  would  be  offset  by  utilization  control  activities 
undertaken  by  Medco . 

The  MSPA  disagrees,  claiming  that  the  record  contains  no 
evidence  which  addresses  how  or  what  utilization  control 
activities  will  be  implemented  by  Medco  to  deal  with  induced 
dispensing,  with  respect  to  subscriber  purchases. 

In  its  brief,  BC/BS  distinguishes  induced  dispensing  caused 
by  physicians  from  that  caused  by  subscribers.   It  argues  that 
utilization  controls  are  addressed  to  physician-controlled 
induced  dispensing,  rather  than  to  increased  subscriber 
purchases . 

BC/BS  contends  that  the  utilization  control  activities  in 
Medco ■ s  concurrent  utilization  review  program  will  offset  any 
physicians'  incentives  to  increase  prescribing.   The  MSPA 
argues  that  BC/BS'  proposed  utilization  review  activities  are 
likely  to  have  little,  if  any,  impact. 
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BC/BS  argues  that  there  will  be  no  increased  prescription 
purchasing  by  subscribers  through  mail  service  because  of 
perceived  reduced  costs  because  subscribers  would  be  purchasing 
maintenance  drugs  which  they  would  not  consider  to  be 
discretionary.   Therefore/  it  contends/  the 

subscriber-controlled  "induced  dispensing"  probably  will  not 
occur . 

Although  both  parties  agreed  that  the  phenomenon  of  induced 
dispensing  exists,  on  this  record  there  is  no  evidence  that  any 
significant  amount  of  increased  physician  prescribing  will 
likely  occur  as  a  result  of  mail  service.   Further,  I  agree 
with  BC/BS  and  M&R  that  subscribers  who  receive  prescriptions 
for  maintenance  drugs  are  probably  purchasing  amounts  that  are 
likely  to  be  used.   Therefore,  on  this  record  and  for  this 
year,  I  find  it  reasonable  not  to  account  for  any  degree  of 
induced  dispensing  by  either  physicians  or  subscribers  in  the 
M&R  simulation  model. 

In  conclusion,  I  find  that  the  projections  of  M&R 
concerning  the  mail  service  drug  costs  and  pure  premium  are 
within  the  range  of  reasonableness.   The  testimony  of  the 
intervenors  does  not  adequately  undermine  that  expert  opinion. 
I  therefore  find  and  rule  that  BC/BS  has  met  its  burden  of 
demonstrating  that  the  proposed  rates  for  the  optional  mail 
service  benefit  are  reasonable  in  relation  to  the  benefits 
offered . 
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C.    Prescription  Drug  Benefit  —  Benefit  Design 

The  AG,  SRB  and  MSPA  raise  issues  with  respect  to  the 
prescription  drug  benefit  design.   The  AG's  concerns  lie  with 
the  copayment  structure  of  the  mail  service  benefit  design. 
The  MSPA  and  the  SRB  raise  issues  about  the  differences  between 
the  designs  of  the  retail  and  mail  service  components  of  the 
prescription  drug  benefit.   The  MSPA  argues  that  BC/BS' 
comparison  of  the  benefits  of  retail  prescription  service  and 
mail  service  fails  to  demonstrate  that  the  alleged  savings  to 
subscribers  are  based  on  the  mail  order  program  rather  than  on 
the  benefit  design.   The  MSPA  also  asserts  that  BC/BS'  proposed 
benefit  design  for  mail  service  is  unreasonable/  inadequate  and 
discriminatory  because  it  requires  the  pure  premium  to  be 
raised,  and  requires  subscribers  who  purchase  prescriptions  at 
retail  to  subsidize  the  costs  of  those  who  purchase 
prescriptions  through  mail  service.   The  SRB  argues  that  the 
mail  service  benefit  structure  favors  the  mail  order  option 
through  incentives  and  that  it  penalizes  those  subscribers  who 
use  retail  pharmacies. 

BC/BS  contends  that  the  Division  is  not  empowered  to  design 
new  benefit  packages  or  to  develop  rates  de  novo ,  citing 
Massachusetts  Medical  Society  v.  Commissioner  of  Insurance,  34  4 
Mass.  335/  339  (1962),  and  argues  that  my  role  is  solely  to 
approve  proposals  as  long  as  the  benefits  are  reasonable  in 
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relation  to  the  proposed  rates  and  the  rates  are  not  excessive, 
inadequate  or  unfairly  discriminatory.   Therefore,  it  claims, 
the  relative  merits  of  alternative  benefit  or  rate  schemes  are 
irrelevant  to  the  decision  on  its  mail  service  proposal. 

The  SRB  disagrees  with  BC/BS,  however,  and  requests  that  if 
the  mail  order  benefit  option  is  approved  as  submitted,  I 
reserve  the  option  to  modify  it  in  the  future.   It  correctly 
notes  that  211  CMR  49.13,  filed  March  15,  1991  to  be  effective 
March  29,  1991,  provides: 

Mail  Service  Prescription  Drug  Program 

Insurers  providing  Medicare  Supplement 
Insurance  may  provide  coverage  for  a  mail 
service  prescription  drug  program  in 
addition  to  the  drug  benefit  required  by  211 
CMR  49.90  and  49.92.   The  benefit,  including 
but  not  limited  to  insured's  copayments, 
must  be  approved  by  the  Commissioner  of 
Insurance  in  advance. 

See  also  G.L.  c.  176A,  §  6  and  c.  176B,  §  5.   I  agree  with  the 

SRB  that  the  merits  of  alternative  benefit  designs  are  relevant 

to  the  overall  process  of  approval  or  disapproval,  to  the 

extent  that  the  alternate  benefit  proposals  serve  to  highlight 

deficiencies  in  the  benefit  proposals  of  BC/BS  under  the 

statutory  standards.   The  SRB  also  correctly  notes  that  it  has 

been  consistent  practice  in  BC/BS  rate  proceedings  for  the 

Commissioner,  in  disapproving  particular  rates  or  other  program 

elements,  to  indicate  the  outlines  of  alternative  submissions, 

which,  if  subsequently  made  by  BC/BS,  would  be  found  reasonable 

and  would  be  approved.   As  the  SRB  notes,  these  indications  or 
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findings  facilitate  the  process  of  submitting  approvable 
filings . 

Therefore,  to  the  extent  that  certain  aspects  of  benefit 
design  cause  rates  to  be  excessive,  inadequate,  discriminatory 
or  otherwise  unreasonable  in  relation  to  the  benefits  offered 
or  raise  issues  about  future  rate  adequacy  which  should  be 
monitored,  they  are  appropriately  raised  in  this  proceeding. 

Mail  Service  Copavment  Structure 

The  AG  contends  that  because  BC/BS  failed  to  analyze  a  full 
range  of  alternative  copayment  structures  for  the  mail  service 
benefit,  the  benefit  design  raises  significant  unresolved 
questions  about  program  costs  for  this  rate  year  and  subsequent 
rate  years,  for  subscribers'  share  of  costs  and  for  the  effects 
on  future  premiums  if  the  mail  service  proves  to  be  popular. 

In  support  of  his  argument,  the  AG  points  out  that  BC/BS 

considered  few  alternative  copayments  before  deciding  to  use  $2 

23 
for  generic  drugs  and  $10  for  brand  drugs. 

23    He  states  in  his  brief  that  the  copayments  considered,  as 
identified  by  BC/BS,  ranged  from  $0  for  brand  and  $5  for 
generic  drugs  to  $10  for  brand  and  $10  for  generic  drugs. 
He  asserts  that  BC/BS'  response  to  the  AG's  Record  Request 
19  (Exhibit  68)  provides  the  results  of  alternative 
copayment  designs  using  BC/BS  data  and  seven  brand/generic 
copayment  designs:   $10/2,  $7/$7,  $5/$5,  $5/10,  $0/$7, 
$0/$5  and  $3/$8.   The  above  copayment  configurations  are 
not  contained  in  BC/BS'  response  to  the  AG's  Record 
Requests  18  and  19.   Rather,  BC/BS  offered  to  make  the 
information  available  at  its  counsel's  offices  to  those 
persons  who  had  agreed  to  be  bound  by  the  protective 
order.   The  information  is  therefore  not  a  part  of  the 
record  of  this  proceeding. 
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He  states  that  none  of  the  copayment  alternatives  studied 
approach  the  composite  copayment  of  $17.75  that  Ms.  Smith 
determined  would  cover  expected  costs  of  the  benefit  necessary 
to  alleviate  the  need  for  any  increase  in  premiums  for  the  rate 
year.   Although  the  AG  does  not  suggest  that  copayments  should 
approach  that  level  and  he  states  that  he  is  not  opposed  to  a 
mail  service  benefit  in  principle,  he  believes  that  BC/BS  may 
want  to  consider  higher  copayments  if  it  intends  to  offer  a 
mail  service  benefit  equitable  to  all  subscribers,  even  to 
those  who  do  not  have  maintenance  prescriptions. 

Based  on  the  record,  I  cannot  agree  with  the  AG.   The  fact 
that  BC/BS  did  not  submit  in  its  filing  a  range  of  copayment 
options  other  than  those  addressed  in  this  proceeding  is  not  a 
sufficient  basis  on  which  to  disapprove  the  filing.   Based  on 
the  record,  I  do  not  find  it  unreasonable  that  BC/BS  has 
selected  a  copayment  level  that  necessitates  an  increase  in 
premium,  with  a  reduced  out-of-pocket  cost  only  for  subscribers 
who  purchase  through  mail  service.   To  the  extent  that  the  AG 
argues  that  the  copayment  design  contributes  to  rate 
inadequacy,  those  arguments  have  been  addressed  by  the  M&R 
projections.   To  the  extent  that  the  AG  argues  that  the  benefit 
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design  is  unfair  to  subscribers  who  use  retail  pharmacies, 
those  concerns  are  addressed  below. 

Different  Benefit  Design  for  Mail  Service  and  Retail 

Both  the  SRB  and  the  MSPA  take  issue  with  the  difference  in 
benefit  design  for  mail  service  and  retail  pharmacy  drug 
benefits.   The  SRB  criticized  the  mail  service  benefit  design, 
stating  that  it  considers  the  proposed  mail  order  benefit 
structure  to  be  skewed  in  favor  of  the  mail  order  option  by 
deliberate  BC/BS  incentives.   In  the  SRB ' s  surrebuttal  filing, 
Frederick  Lonsdale,  the  SRB ' s  actuary,  testified  that  it  would 
be  more  equitable  to  have  a  copayment  structure  for  both  mail 
order  and  retail  and  to  permit  subscribers  to  make  an  informed 
comparison  with  regard  to  the  respective  copayments  for 
maintenance  drugs.   The  SRB  contends  that  it  is  difficult  for  a 
subscriber  to  comparison-shop  when  one  benefit  has  a  deductible 
and  coinsurance,  and  the  other  a  copayment  structure, 
analogizing  to  the  problem  a  retail  consumer  faces  in  the 
absence  of  unit-pricing  of  items  sold  in  supermarkets.   Mr. 
Lonsdale  also  contended  that  the  retail  deductible  and 
coinsurance  benefit  structure  requires  the  subscriber  to  make  a 
high  initial  cash  outlay. 

BC/BS  acknowledges  that  it  deliberately  designed  the  drug 
benefit  pricing  structure  to  provide  a  financial  incentive  to 
subscribers  to  use  mail  service  for  maintenance  drugs.   BC/BS 
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contends  this  incentive  is  necessary  because  there  would  be  no 
reason  for  maintenance  drug  users  to  switch  to  mail  service 
unless  doing  so  results  in  direct  cost-savings  to  them.   The 
out-of-pocket  savings  were  designed  into  the  mail  service 
benefit  to  provide  the  necessary  incentive.   BC/BS  notes  that 
this  incentive  is  similar  to  the  structure  used  in  preferred 
provider  organizations  to  encourage  subscribers  to  use 
in-network  providers/  citing  Division  regulation  211  CMR 
51.02(15),  which  defines  a  preferred  provider  arrangement  as 
"part  of  a  health  benefit  plan  that  includes  incentives  for 
covered  persons  to  use  covered  health  care  services  rendered  by 
preferred  providers." 

Accordingly,  BC/BS  argues,  since  it  is  the  lower  cost  of 
drugs  from  the  mail  service  vendor  that  helps  generate  the 
savings  from  the  mail  service  option  for  all  Medex  3  and  Medex 
Standard  subscribers,  it  makes  sense  to  give  subscribers  an 
out-of-pocket  savings  incentive  to  use  mail  service.   BC/BS 
notes  further  that  the  proposal  encourages  utilization  of  lower 
cost  providers  while  allowing  for  subscriber  freedom  of  choice, 
because  each  subscriber  who  needs  maintenance  medications  has 
the  option  of  benefiting  from  the  lower  out-of-pocket  cost 
available  through  mail  service.   His  or  her  own  Medex  premium 
is  in  no  way  affected  by  his  or  her  individual  choice  among 
prescription  drug  providers.   Therefore,  it  argues,  subscribers 
have  a  degree  of  choice  similar  to  the  decision  made  to 
purchase  a  policy  with  or  without  a  prescription  drug  benefit. 
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I  agree  with  BC/BS  that  a  deliberate  financial  incentive 
encouraging  subscribers  to  choose  mail  service  over  retail 
service  is  not  unreasonable.   As  BC/BS  points  out,  it  is 
increasingly  common  for  insurers  to  provide  incentives  through 
benefit  design  to  consumers  to  use  less  costly  health  care 
providers.   Preferred  provider  arrangements  are  only  one 
example  of  this  type  of  incentive.   Without  a  financial 
incentive  to  use  the  lower-cost  mail  order  program,  Medex 
members  could  be  deprived  of  the  significant  savings  projected 
to  result  from  the  mail  service  benefit. 


Subsidy  bv  Retail  Purchasers 

The  SRB  also  contends  that  the  incentives  in  the  benefit 
structure  of  retail  and  mail  service  improperly  penalize  Medex 
subscribers  whose  circumstances  are  better  served  by  a  local 
retail  pharmacy. 

The  MSPA  agrees,  contending  that  BC/BS  could  have  chosen 
alternative  benefit  designs,  including  reducing  the  pure 
premium  and  passing  projected  mail  order  savings  on  to  only 
those  subscribers  who  use  the  mail  service  program,  using  a  $35 
deductible  for  mail  order  and  retail,  or  by  designing  a 
copayment  system  under  which  subscribers  who  purchased  at 
retail  would  bear  in  out-of-pocket  expenditures  the  additional 
costs  of  the  prescriptions.   The  MSPA  supported  the  SRB  dual 
copayment  proposal,  noting  in  its  brief  that: 


assuming  that  all  factors  in  the  [M&R] 
analysis  remained  constant  except  for  the 


-  73  - 


total  costs  of  the  program,  and  assuming 
that  the  total  costs  of  prescriptions 
increased  because  retail  prescriptions  in 
all  cases  (both  generic  and  brand)  cost 
$2.00  more  [than]  the  same  mail  order 
prescriptions,  [BC/BS]  could  have  proposed  a 
$2/$10  copay  for  mail  order  purchases  and  a 
$4/$10  copay  for  retail  pharmacy  purchases. 


MSPA  Brief  at  44,  n.  6.   The  MSPA  agrees  that  subscribers  to 
Medex  products  with  drug  benefits  pay  for  drug  costs  in  their 
premiums  whether  or  not  they  purchase  prescriptions;  therefore, 
those  who  buy  no  prescriptions  subsidize  the  costs  of  those  who 
do.   The  MSPA  claims,  however,  that  such  a  subsidy  results  from 
the  choice  of  those  subscribers  to  purchase  the  Medex  policies 
that  include  prescription  drug  insurance  benefits.   The 
proposed  subsidy  here  is  different,  the  MSPA  says,  because 
subscribers  who  purchase  drugs  through  retail  pay  the 
additional  monthly  premium  associated  with  mail  service,  but 
gain  no  savings  in  out-of-pocket  expenses.   The  MSPA  appears  to 
contend  that  the  subsidy  involved  here  is  not  the  kind  of  risk 
spreading  inherent  in  insurance.   The  MSPA  further  contends 
that  the  subsidy  by  retail  purchasers  of  the  costs  of  mail 
service  purchasers  is  especially  unreasonable  for  retail 
purchasers  of  only  acute  care  prescriptions  who  will  not  be 

able  to  take  advantage  of  the  mail  service  option  for  those 

*      24 

drugs . 

24~~ 


The  MSPA  argues  that  since  BC/BS  requested  that  the  $35 
deductible  be  indexed  to  increases  in  prescription  costs 
and  benefit  utilization,  acute  drug  purchasers  would  incur 
even  greater  costs  of  others'  mail  service  prescriptions 
in  the  future.   As  discussed  earlier,  the  deductible  index 
provision  has  been  disapproved.   Therefore,  the  question 
of  increased  subsidies  in  the  future  need  not  be  addressed 
at  this  time. 
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BC/BS  argues  that  the  fact  that  not  every  Medex  subscriber 
will  use  the  mail  service  program  and  share  in  the  savings  does 
not  make  the  proposal  unfair  or  unreasonable.   BC/BS  correctly 
notes  that  the  risk-sharing  nature  of  insurance  means  that  all 
subscribers  pay  for  benefits  that  only  some  will  actually 
receive.   Therefore,  the  fact  that  some  subscribers  will 
subsidize  others  is  expected.   Further,  BC/BS  notes  that  the 
elderly  subscribers  in  the  Medex  population  typically  take 
maintenance  prescription  drugs.   According  to  BC/BS,  as  many  as 
90  percent  of  all  Medex  prescription  claims  are  for  maintenance 
drugs;  thus,  most  Medex  subscribers  probably  will  have  the 
opportunity  in  any  given  rate  year  to  use  mail  service  if  they 
choose  to  do  so. 

I  agree  with  BC/BS  that  it  is  reasonable  to  charge  all 
subscribers  to  Medex  3  and  Medex  Standard  policies  additional 
premium  for  benefits  that  only  some  subscribers  may  actually 
use.   Although  purchasers  of  retail  drugs  will  not  reap  the 
benefits  that  those  who  use  mail  service  will  enjoy,  as  BC/BS 
notes,  there  are  also  benefits  to  the  retail  system  that 
purchasers  through  mail  service  will  forgo,  such  as  the 
convenience  of  immediate  purchase,  and  the  kind  of  personal 
contact  with  a  pharmacist  they  may  prefer.   Additionally, 
subscribers  may  select  the  Medex  Basic  policy  which  provides 
only  retail  drug  benefits  subject  to  an  annual  $250  deductible. 
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Unfair  Discrimination 

The  MSPA  argues  that  the  mail  service  program  unfairly 
discriminates  among  subscribers  because  two  subscribers 
purchasing  the  same  medication  would  have  different 
out-of-pocket  expenditures  if  one  chose  to  purchase  at  retail 
and  the  other  through  mail  order.   The  MSPA  argues  that  this  is 
unfair  because  it  is  not  solely  a  function  of  a  difference  in 
price,  resulting  from  a  subscriber's  decision  between 
purchasing  from  a  retail  pharmacy  or  through  mail  order,  but  a 
function  of  the  transfer  of  costs  from  one  subscriber  to 
another  resulting  from  BC/BS '  decision  to  increase  premiums  and 
to  provide  different  benefits  for  two  subscribers,  even  though, 
according  to  the  MSPA,  their  insured  risk  is  the  same. 

The  MSPA  goes  on  to  state  that  the  fact  that  subscribers 
who  purchase  the  same  prescriptions  from  retail  and  from  mail 
service  will  be  treated  similarly  under  the  contract  does  not 
create  equality.   It  claims  that  the  subsidy  by  purchasers  of 
retail  prescriptions  of  the  costs  of  subscribers  purchasing  the 
same  medications  from  mail  order  is  discriminatory.   It  asserts 
that  this  results  from  the  interplay  of  the  difference  in 
benefit  design  and  the  proposed  premium  increase. 

BC/BS  agrees  that  the  benefit  design  differences  and 
resulting  differences  in  subscriber  out-of-pocket  costs  between 
the  mail  service  and  retail  pharmacy  benefits  are  deliberate. 
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BC/BS  notes  that  Medco  could,  of  course,  complain  that  the 
benefit  design  on  a  different  point  favors  retail  pharmacies: 
once  the  deductible  is  met,  generic  drugs  are  free  at  retail, 
but  always  have  an  out-of-pocket  cost  at  mail  service. 

BC/BS  stresses  that  the  proposal  accomplishes  the  important 
objective  of  encouraging  utilization  of  lower  cost  providers 
while  allowing  for  subscriber  freedom  of  choice,  because  each 
subscriber  who  needs  maintenance  medications  has  the  option  of 
benefiting  from  the  lower  out-of-pocket  cost  available  through 
mail  service.   His  or  her  Medex  premium  is  in  no  way  affected 
by  his  or  her  individual  choice  of  a  prescription  drug  provider 

I  disagree  with  the  MSPA's  and  the  SRB ' s  arguments.   While 
it  is  true  that  there  are  two  quite  different  benefit  and  cost 
configurations  depending  upon  whether  subscribers  use  mail 
service  or  retail,  and  that  all  subscribers  to  Medex  3  and 
Medex  Standard  will  pay  the  added  premium  attributable  to  the 
mail  service  option,  subscribers  will  have  the  choice  to 
purchase  maintenance  drugs  through  either  retail  or  mail 
service  each  time  they  receive  a  prescription  or  seek  a 
refill.   For  purchases  of  drugs  with  a  less  than  21-days' 
supply  or  which  are  needed  immediately,  that  choice  does  not 
exist.   The  degree  of  choice  affects  all  subscribers  equally. 
Each  subscriber  can  maximize  his  or  her  savings  by  evaluating 
the  pros  and  cons  of  the  two  benefit  designs.   As  BC/BS 
correctly  states,  the  subsidy  reflects  a  risk-sharing  insurance 
mechanism  and  therefore  is  not  unreasonable  or  discriminatory. 
Nor  does 
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25 
it  render  excessive  the  premiums  of  certain  subscribers. 

Thus,  the  differences  in  subscribers'  costs  for  mail  service 

compared  to  retail  pharmacies  do  not  constitute  discrimination 

among  subscribers. 

Source  of  Projected  Prescription  Drug  Savings 

The  MSPA  argued  that  BC/BS '  comparison  of  the  benefits  of 
retail  prescription  service  and  mail  service  fails  to 
demonstrate  that  the  alleged  savings  to  subscribers  are  based 
on  the  mail  order  program  rather  than  on  the  benefit  design. 
It  contends  that  the  M&R  projected  mail  service  costs  are  lower 
because  of  the  doubling  in  size  of  maintenance  prescriptions 
purchased  through  mail  order.   It  argues  that  if  a  calculation 
had  been  performed  under  which  retail  pharmacy  prescriptions 
were  doubled  in  size,  and  no  mail  service  benefit  were 
approved,  that  calculation  would  show  that  the  savings 
allegedly  resulting  from  mail  order  would  be  significantly  less. 

The  MSPA  notes  that  BC/BS  intends  to  advise  subscribers  who 
purchase  maintenance  prescriptions  to  request  their  physicians 


25" 
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I  note  that  Medex  subscribers  also  remain  free  to  avoid 
this  subsidy  altogether  and  select  Medex  2,  which  contains 
no  prescription  drug  benefit,  or  Medex  Basic,  which 
provides  retail  pharmacy  prescription  drug  benefits  only, 
after  payment  of  a  $250  annual  deductible. 

As  I  note  later  in  this  decision,  the  MSPA's  contention 
that  the  contract  violates  G.L.  c.  176D's  prohibition 
against  unfair  discrimination  does  not  require  a  different 
result . 
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to  issue  prescriptions  for  larger  quantities  and  to  purchase 
such  quantities  through  mail  order  in  order  to  take  advantage 
of  Medco ' s  lower  prices.   It  argues  that  subscribers  could 
similarly  purchase  larger  prescriptions  through  retail  and 
thereby  reduce  the  costs  of  the  program.   Therefore,  the  MSPA 
claims,  since  the  proposed  rate  based  on  BC/BS'  projections  as 
to  savings  resulting  from  mail  service  is  higher  than  the  rate 
proposed  without  it,  the  higher  rate  based  on  mail  service 
cannot  be  reasonable  or  justified  if,  in  fact,  the  savings  do 
not  result  from  the  mail  order  program,  but  from  the  benefit 
design. 

BC/BS  acknowledges  that  it  assumed  the  average  dispensing 
size  for  prescriptions  purchased  through  mail  service  would  be 
twice  the  current  35  days'  average  supply  for  maintenance  drugs 
purchased  at  retail,  and  asserts  that  the  resulting  average  of 
70  days'  supply  for  mail  service  was  consistent  with  the 
experience  of  similar  mail  service  programs,  which  typically 
dispense  prescriptions  with  a  70  to  75  days'  supply.   BC/BS 
also  assumed  that  the  average  dispensing  size  for  retail 
pharmacies  would  be  unaffected. 

BC/BS  responds  that  there  is  no  evidence  in  the  record  that 
retail  pharmacists  would  increase  dispensing  size,  and  suggests 
that  they  have  the  opposite  economic  incentive,  since  they 
receive  a  dispensing  fee  of  $3.25  each  time  they  dispense  a 
prescription.   As  BC/BS  notes,  the  record  would  suggest  that 
there  is  no  days'  supply  limit  now  imposed  on  retail 
pharmacists  under  the  BC/BS  contract.   Thus,  even  with  a 
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restriction  no  greater  than  that  on  mail  order  pharmacies, 
retail  pharmacies  do  not  now  dispense  larger  days'  supplies. 
BC/BS  argues  further  that  the  MSPA's  evidence  that  other  mail 
service  plans  do  not  have  proven  savings  is  not  probative  of 
the  savings  to  be  attained  by  Medex  subscribers.   It  asserts 
that  the  Brandeis  study  cited  by  the  MSPA  suggested  that  mail 
service  is  4.1  percent  less  expensive  than  prescription  prices 
at  retail.   The  MSPA  vigorously  disputes  the  importance  of  this 
assertion,  contending  that  as  a  whole  BC/BS  presented 
insufficient  evidence  to  support  the  projected  savings. 

BC/BS  emphasizes  that  the  question  of  whether  or  not  the 
mail  service  benefit  plan  is  reasonable  does  not  rest  simply  on 
the  premium  costs  to  be  paid  by  Medex  subscribers,  but  rather 
on  the  combined  effect  of  mail  service  on  premium  and 
subscribers'  out-of-pocket  payments,  including  deductibles, 
coinsurance  and  copayments.   Therefore,  while  admitting  that 
the  mail  service  benefit  requires  an  increase  in  the  otherwise 
applicable  pure  premium,  BC/BS  asserts  that  the  mail  service 
will  reduce  average  subscriber  out-of-pocket  payments  by  almost 
30  percent.   Therefore,  it  argues,  the  combined  effect  of  mail 
service  on  pure  premium  and  out-of-pocket  costs  is  a  net 
overall  average  savings  for  Medex  subscribers,  a  savings 
greater  than  they  would  achieve  with  a  retail  prescription  drug 
benefit  alone.   BC/BS  claims  that  the  average  subscriber 
savings  of  $1.94  per  month  will  amount  to  almost  $5  million  per 
year  for  the  214,000  subscribers  to  Medex  3  or  Medex 
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27 
Standard. 

I  agree  with  BC/BS  that  the  entire  spectrum  of  cost  savings 
to  subscribers  must  be  examined  to  determine  whether  BC/BS  is 
"furnishing  medical  services  at  low  cost  to  members  of  the 
public."   Therefore,  the  fact  that  the  prescription  drug  pure 
premium  is  higher  with  mail  service  than  without  does  not 
demonstrate  the  unreasonableness  of  the  rates.   Rather,  I  must 
consider  the  overall  savings  to  subscribers  including  both 
premium  and  out-of-pocket  savings  to  determine  whether  the 
benefit  meets  the  statutory  mandate. 

The  MSPA  argues  that  the  subsidy  renders  the  rate  proposed 
unreasonable  in  relation  to  the  benefits  proposed,  and 
excessive,  because  it  is  not  reasonable  to  require  a  subscriber 
to  pay  additional  premium  to  cover  the  occurrence  of  an  insured 
risk  which,  in  fact,  lowers  total  program  costs.   It  notes  that 
the  projected  savings  will  result  from  what  BC/BS  asserts  are 
Medco ' s  lower  prescription  prices  and  a  shift  of  over  $35 
million  of  prescription  purchases  from  retail  pharmacies  to 
mail  service,  or  27  percent  of  the  prescription  volume  and  36.6 
percent  of  the  dollar  volume,  as  a  result  of  the  benefit 
design.   Because  the  total  pure  premium  with  mail  service  is 
higher  than  it  would  be  without  mail  service,  the  MSPA 
complains  that  the  savings  generated  by  the  mail  service  plan 
will  be  passed  on  only  to  those  subscribers  who  purchase  from 


27    BC/BS  states  that  because  the  proposal  is  for  a  new 

benefit,  its  effect  upon  pure  premium  for  prescription 
drugs  could  not  be  calculated  using  a  time-series  analysis 
of  prior  years'  experience  and  therefore  there  are  no 
regression  statistics  regarding  the  accuracy  of  the 
simulation. 
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mail  order  because  of  their  lower  copayments  for  mail  order 
purchases . 

Because  all  subscribers  may  select  either  retail  or  mail 
service  pharmacy  services,  and  have  the  opportunity  to  enjoy 
the  savings  that  will  result  from  the  mail  service  program,  I 
do  not  agree  with  the  MSPA  that  this  is  an  improper  arrangement 
and  will  not  disapprove  the  mail  service  proposal  on  this  basis 

In  view  of  the  arguments  raised  by  all  interested  parties 
this  year,  I  direct  BC/BS  to  continue  to  evaluate  alternative 
prescription  drug  benefit  designs,  and  to  meet  with  the  MSPA  to 
discuss  alternate  benefit  configurations  for  retail 
prescription  services.   It  may  be  possible  for  BC/BS  to 
develop,  and  propose  to  the  Division,  a  new  retail  pharmacy 
benefit,  perhaps  on  a  pilot  basis,  that  addresses  some  of  the 
concerns  raised  by  the  intervenors,  bearing  in  mind,  of  course, 
the  importance  of  af f ordability  for  Medex  members. 

As  the  SRB  has  recommended,  I  reserve  the  option  to 
continue  to  review  the  prescription  drug  benefit's 
configuration  in  future  years  and  to  disapprove  it  in  light  of 
the  concerns  raised  by  the  parties  in  future  years.   As  stated 
elsewhere  in  this  decision,  I  will  exDect  BC/BS  to  submit 
specific  data  enabling  it  and  the  Division  to  monitor  the 
adequacy  of  the  rates  as  well  as  their  reasonableness  in 
relation  to  the  benefits  provided,  with  respect  to  both  the 
retail  and  mail  service  components  of  the  prescription  drug 
benefit . 
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D.    Applicability  of  G.L.  c.  176D  to  This  Rate  Proceeding 

The  MSPA  urges  me  to  disapprove  the  proposed  mail  service 
benefit  on  the  additional  grounds  that  BC/BS*  proposal  and  mail 
service  contracts  constitute  unfair  discrimination,  unfair 
intimidation  and  coercion  among  subscribers,  illegal  price 
fixing  and  a  restraint  of  trade  in  violation  of  G.L.  c.  176D. 

The  MSPA  asserts  that  the  Commissioner  has  authority  in 
this  proceeding  to  disapprove  contracts  or  schemes  which 
violate  G.L.  c.  176D,  citing  the  Commissioner's  authority  under 
G.L.  c.  176D,  §  7 ,  to  restrain  actions  which  violate  G.L.  c. 
176D,  in  a  hearing  under  c.  176D,  §  6. 

BC/BS  argues  to  the  contrary  that  §  7  prohibits  review  of 
unfair  methods  of  competition  or  unfair  practices  in  a  Chapter 
176A  or  176B  hearing,  claiming  that  §  6  incorporates  the 
fundamental  due  process  right  to  notice  by  providing  that  the 
Division  may  conduct  a  hearing  into  allegations  under  G.L.  c. 
176D  only  after  issuing  and  serving  a  statement  of  the  charges 
and  a  notice  of  a  hearing  thereon.   Therefore,  according  to 
BC/BS,  since  no  such  statement  or  notice  has  been  issued  or 
served  in  this  proceeding,  allegations  made  under  G.L.  c.  176D 
cannot  be  considered  here.   The  MSPA  states,  however,  that  such 
an  interpretation  would  impose  an  unwarranted  restriction  on 
the  Commissioner's  ability  to  implement  the  statutory  goals. 
It  asks  me  to  interpret  c.  176D  to  include  in  this  hearing  the 
authority  to  refuse  to  give  approval  to  a  contract  which  I  find 
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would  involve  an  unfair  method  of  competition  or  unfair  act  or 
practice  and  would  require  restraint  under  §  7. 

Chapter  176D  established  an  independent  regulatory  scheme 
under  which  the  Commissioner  may  investigate  persons  engaged  in 
the  business  of  insurance  (including  BC/BS)  to  determine 
whether  they  engage  in  unfair  methods  of  competition  or  unfair 
or  deceptive  acts  or  practices.   After  notice  and  a  hearing, 
the  Commissioner  may  issue  cease  and  desist  orders,  suspend  or 
revoke  licenses,  or  impose  fines.   No  such  notice  has  been 
issued  in  this  proceeding.   G.L.  c.  176D  established  no 
administrative  private  right  of  action.   The  only 
administrative  action  available  to  a  private  party  under  c. 
176D  is  a  request  that  the  Commissioner  commence  an 
investigation  to  determine  whether  the  statute  has  been 
violated.   The  MSPA's  claims  in  this  proceeding  do  not 
constitute  such  a  request. 

Accordingly,  I  will  not  review  the  MSPA's  allegations  under 
G.L.  c.  176D.   However,  to  the  extent  that  its  assertions  fall 
within  the  Commissioner's  jurisdiction  under  Chapters  176A  and 
176B,  their  consideration  in  this  proceeding  is  appropriate. 
Also,  to  the  extent  that  c.  176D  and  cases  construing  it 
clarify  terminology  relevant  to  this  proceeding,  they  are 
pertinent  here.   Although  c.  176A  and  c.  176B  do  not  expressly 
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refer  to  the  issues  of  coercion,  intimidation,  price  fixing  and 
anticompetitive  behavior,  if  a  proposal  submitted  by  BC/BS  were 
patently  illegal  in  violation  of  G.L.  c.  176D,  even  though  its 
rates  were  reasonable,  the  Commissioner  would  have  to 
disapprove  it. 

With  respect  to  its  claims  under  G.L.  c.  176D,  §  3(7) (b) 
pertaining  to  unfair  discrimination  among  similarly  situated 
subscribers,  the  MSPA  acknowledges  that  its  complaint  here  is 
identical  to  that  which  it  raised  within  the  context  of  G.L.  c. 
176A  and  c.  176B:   that  the  mail  service  program  unfairly 
discriminates  among  subscribers.   I  have  addressed  and  decided 
the  unfair  discrimination  claim  in  the  context  of  c.  176A  and 

c.  176B  and,  therefore,  I  need  not  even  reach  this  question 

2  8 
under  c.  176D. 


2"F 


In  addressing  the  c.  176D  issue,  BC/BS  notes  that  the 
proposal  does  not  make  two  classes  of  subscribers,  but 
gives  all  subscribers  the  choice  between  two  sources  for 
prescription  drugs,  mail  service  for  maintenance  drugs  and 
retail  for  both  maintenance  and  acute  drugs.   Because  all 
subscribers  will  have  the  option,  the  "benefits  payable" 
are  the  same  for  every  subscriber.   I  also  agree  with 
BC/BS  that  the  fact  that  alternative  sources  of 
prescriptions  are  priced  differently,  or  that  different 
subscribers  will  receive  different  benefit  payments  in 
settling  claims,  does  not  constitute  "unfair 
discrimination."   As  BC/BS  points  out,  because  retail 
pharmacies  already  vary  in  price,  such  distinctions 
already  exist  today  in  the  coinsurance  provision  for 
retail  purchases  of  brand-name  drugs.   BC/BS  notes  that 
the  MSPA  does  not  take  issue  with  this  variation. 
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The  MSPA's  claims  under  6.L.  c.  176D,  §  3(4)  relating  to 
unfair  acts,  practices  and  methods  of  competition  deserve 
separate  mention.   In  alleging  that  BC/BS '  mail  service  program 
constitutes  coercion  and  intimidation,  an  illegal  restraint  of 
trade  and  illegal  price-fixing,  the  MSPA  correctly  points  out 
that  the  Commissioner  has  authority  under  G.L.  c.  176D  to 
restrain  a  party  in  the  business  of  insurance  from  engaging  in 
acts,  practices  or  methods  of  competition  which  are  determined 
to  be  unfair  or  otherwise  in  violation  of  c.  176D.   BC/BS  does 
not  question  that  authority,  only  the  forum  in  which  it  is 
properly  exercised. 

This  proceeding  is  not  the  proper  forum  for  the  MSPA  to 
lodge  a  c.  176D  complaint,  or  to  allege  and  try  violations  of 
the  antitrust  laws,  where  the  program  which  could  lead  to  the 
unfair  act  or  practice  has  not  yet  even  been  approved  and  is 
therefore  not  even  underway.   The  record  before  me  is 
inadequate  for  any  determination  of  fact  on  these  issues,  even 
if  they  were  properly  before  me.   Neither  the  MSPA  nor  BC/BS 
has  fully  examined  or  briefed  the  issues  likely  to  be  involved 
in  a  c.  176D  hearing  on  these  matters,  nor  has  either  explored 
in  depth  the  applicability  of  the  state  or  federal  antitrust 
laws,  or  the  extent  to  which  the  Attorney  General,  as 
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opposed  to  the  Insurance  Commissioner,  would  have  to  become 
involved.   Therefore,  on  this  record,  I  am  precluded  at  this 
time  from  deciding  any  of  the  issues  concerning  boycott, 
coercion,  intimidation  of  subscribers  or  pharmacies,  price 
fixing,  retraint  of  trade,  concerted  action  under  c.  176D,  § 
3(4),  or  any  questions  concerning  monopoly.   The  MSPA  may,  of 
course,  pursue  these  issues  elsewhere. 

Not  only  do  I  consider  these  particular  issues  not  yet  to 
have  been  properly  raised  at  the  administrative  level,  but 
because  we  do  not  know  the  extent  to  which  BC/BS  will  achieve 
its  goals  of  transferring  prescription  purchases  from  retail  to 
mail  service  once  this  program  is  approved  and  implemented,  the 
unfair  method  of  competition  issues  also  seem  not  yet  ripe  for 
determination. 

For  the  foregoing  reasons,  the  MSPA's  claims  under  6.L.  c. 
176D  claims  serve  as  no  basis  on  which  to  disapprove  BC/BS' 
proposal . 

E.    Prescription  Drugs  —  actuarial  projections 

The  SRB  contends  that  BC/BS  should  support  its  rate 
projection  for  the  prescription  drug  benefit  with  separate 
trending  of  drug  prices  and  claim  frequency  data.   Since  the 
SRB  has  stipulated  to  the  rating  issues  this  year,  I  assume 
that  it  is  requesting  that  I  adopt  its  trending  proposals  for 
future  rate  filings. 
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BC/BS  included  in  its  rate  filing  a  projection  of 
prescription  drug  pure  premium  for  the  rating  period.   The 
SRB ' s  actuarial  witness,  Mr.  Lonsdale,  criticized  BC/BS* 
reliance  on  trending  pure  premium  alone  in  developing  its  rate 
projection,  on  the  ground  that  trending  only  pure  premium 
reduces  the  chances  of  capturing  the  true  trend.   He  pointed 
out  that  separately  analyzing  data  components  such  as 
prescription  frequency  can  lead  to  more  realistic  and  accurate 
projections,  and  that  the  use  of  separate  price  trend  data, 
unlike  pure  premium  statistics,  permits  comparison  to  external 
price  information,  thereby  allowing  the  reasonableness  of  the 
projection  to  be  tested. 

Mr.  Lonsdale  also  stated  that  if  pure  premium  trending  were 
to  be  used,  it  should  be  accompanied  by  separate  cost  and 
incidence  data  series  which  might  support  the  pure  premium 
trend  projection.   He  stressed  that  separate  severity  (price) 
trending  and  frequency  trending  serve  as  a  useful  check  on  the 
accuracy  of  the  pure  premium  projections,  and  can  serve  to 
avoid  skewed  predictions,  such  as  the  one  he  claims  BC/BS  made 
for  drug  claim  costs  in  its  1989  Medex  filing. 

This  year  BC/BS  claimed  that  the  discontinuity  in  the 
prescription  and  claims  counting  process,  resulting  from  moving 
the  processing  from  an  internal  processing  site  to  a  firm  in 
Buffalo,  New  York,  prevented  it  from  looking  historically  at 
the  number  of  prescriptions  and  adjustments  to  prescriptions. 
Its  actuarial  witness,  Ms.  Smith,  agreed  that  BC/BS  had 
included  such  projections  in  previous  filings.   The  SRB 
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contends  that  in  the  time  since  the  processing  in  New  York 
started,  separate  frequency  and  cost  data  should  have  been 
obtainable,  and  therefore  should  have  been  presented.   It  cites 
the  Decision  on  1987  Medex  Rates  at  30-31  in  support  of  its 
argument  that  no  weight  should  be  given  to  BC/BS '  argument  this 
year . 

Ms.  Smith  testified  that  separate  drug  benefit  frequency 
and  cost  data  fail  to  reflect  correctly  the  so-called  "leverage 

effect/"  whereas  pure  premium  statistics  permit  correct 

29 
treatment  of  this  effect. 

Mr.  Lonsdale  presented  an  illustration  based  on  an  average 

quarterly  claim  cost  per  subscriber,  which  he  stated  showed  a 

minimal  leverage  effect.   The  SRB  argues  that  Mr.  Lonsdale's 

illustration  demonstrated  that  the  leverage  effect  could  be 

dealt  with  by  judgment  and  experience  when  trending  separate 

frequency  and  severity  data  and  when  comparing  internal 

projection  trends  with  internal  price  trends. 

Mr.  Londsale  also  stated  that  the  impact  of  the  leverage 

effect  on  frequency  trends  is  an  effect  of  normal  inflation, 

and  is  inherent  in  the  average  claim  cost  per  quarter  and  the 

average  reimbursement  per  prescription.   Therefore,  he  contends 

there  is  no  need  to  resort  only  to  pure  premium  statistics  to 

analyze  properly  the  impact  of  the  leverage  effect. 


29    The  "leverage  effect"  refers  the  incremental  increase  in 
the  claim  cost  trend  attributable  to  the  existence  of  a 
"deductible."   The  SRB  disagrees,  pointing  out  that  Ms. 
Smith's  explanation  of  the  leverage  effect  was 
oversimplified  and  left  a  distorted  impression  because  she 
focused  on  the  effect  of  leverage  on  a  single  prescription 
only. 
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The  SRB  states  that  BC/BS  relied  on  M&R ' s  analysis  of  the 
growth  of  the  components  of  the  historic  pure  premium  and 
projected  trends  for  these  components  through  1991  to 
corroborate  the  accuracy  of  its  pure  premium-only  projection, 
and  argues  that  this  use  demonstrates  the  value  of  such 
analysis  in  rate  filings  to  evaluate  the  Medex  drug  benefit. 

The  SRB  points  to  the  Decision  on  1985  Medex  Rates  at  42  to 
show  that  BC/BS  has  previously  used  a  methodology  to  project 
drug  benefit  pure  premium  which  included  separate  projections 
of  annual  claim  incidence  per  100  contracts,  average  number  of 
prescriptions  per  claim  and  average  charge  per  prescription. 
In  that  decision,  the  Commissioner  noted  the  importance  of 
comparing  prescription  drug  trends  projected  by  BC/BS  with 
external  data. 

The  SRB  recommends  that  separate  price  and  incidence 
trending  be  included  in  the  portion  of  BC/BS*  Medex  rate  filing 
that  applies  to  the  prescription  drug  benefit  as  the  preferred 
method  of  projecting  the  rate  for  this  benefit  or  at  a  minimum, 
as  support  for,  and  a  check  on,  the  accuracy  of  any  pure 
premium  trending  performed  by  BC/BS.   I  agree  that  such 
trending  should  be  included,  but  leave  it  to  BC/BS  to  choose 
whether  to  continue  to  perform  pure  premium  trending,  as  well 
as  to  make  its  own  decision  on  how  to  project  rates  for  this 
benefit.   Parties  may  of  course  raise  objections  to  the  method 
selected  by  BC/BS. 

The  SRB  also  raised  a  concern  that  the  degree  of  error  in 
the  available  data  was  not  sufficiently  described,  stating  that 
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the  BC/BS  filing  reported  M&R's  exclusion  of  Medex  subscribers 
with  Medicaid  coverage  from  its  model.   In  contending  that 
BC/BS  should  be  collecting  and  displaying  separate  frequency 
and  severity  data  and  should  use  these  data  either  to  support 
the  pure  premium  projection  or  to  project  frequency  and 
severity  separately,  the  SRB  further  states  that  it  would  be 
worthwhile  to  extract  the  pure  premium  attributable  to  Medicaid 
claimants,  and  argues  that  if  I  approve  the  mail  order 
proposal,  the  mail  service  portion  of  the  pure  premium  should 
be  recorded  and  tracked  separately  in  future  filings. 

BC/BS  did  not  respond  specifically  to  the  SRB ' s  arguments 
in  its  brief  this  year.   I  agree  with  the  SRB  and  adopt  its 
recommendations  as  a  directive  to  BC/BS  in  its  next  rate  filing 
In  particular,  I  expect  BC/BS  to  disaggregate  retail  and  mail 
service  data,  acute  and  maintenance  prescription  data  and 
Medicaid  claim  data. 

I  also  note  that  this  year  the  pricing  of  the  Medex  Basic 
drug  pure  premium  relied  solely  on  the  distribution  of 
historical  Medex  3  and  Medex  Standard  drug  claims,  assuming 
apparently  that  the  utilization  patterns  of  subscribers  with  an 
annual  $250  deductible  would  the  same  as  those  of  subscribers 
with  both  a  $35  deductible  and  an  optional  mail  service 
copayment  benefit  structure.   In  future  filings,  BC/BS  should 
be  ready  to  support  this  methodology. 
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F.    Mail  service  plan's  compliance  with  generic  drug  laws 

The  MMS  and  the  MSPA  argue  that  BC/BS'  mail  service  drug 
proposal  violates  Massachusetts  law  in  its  treatment  of 
substitution  of  generic  for  brand  drugs.   This  issue  arises 
because  of  differences  between  Massachusetts  and  Florida  laws 
regarding  generic  substitution.   The  MMS  contends  that  the  mail 
service  proposal  should  require  Medco ' s  Florida  pharmacy  to 
follow  Massachusetts  law  respecting  generic  drug  substitution, 
including  use  of  the  Massachusetts  List  of  Interchangeable 
Drugs  (MLID) ,  a  list  of  drug  products  which  may  be  safely 

interchanged  under  G.L.  c.  112,  §  12D.   See  105  CMR 

30  .  ... 

720.000.     BC/BS'  proposal  provides  for  certain  instances  in 

which  the  pharmacy's  own  drug  formulary,  different  from  the 

MLID,  may  be  followed. 

Differences  between  Massachusetts  and  Florida  law 

Under  BC/BS'  proposal,  Medex  subscribers  would  receive 
their  mail  service  prescriptions  from  Medco ' s  pharmacy  in 
Tampa,  Florida.   According  to  BC/BS,  Florida  laws  govern  the 


Under  BC/BS'  contract  with  Medco,  the  latter 's  subsidiary, 
National  Rx  Services,  Inc.,  will  service  mail  order 
prescriptions  through  its  pharmacy  in  Tampa,  Florida. 
Throughout  this  section,  references  to  Medco  include 
National . 
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dispensing  practices  of  that  pharmacy,  but  Medco ' s  pharmacy 
makes  every  effort  to  comply  with  the  intent  of  the  laws  of  the 
state  from  which  a  prescription  was  sent. 

According  to  BC/BS ,    the  distinction  between  the  Florida  and 
the  Massachusetts  generic  substitution  laws  includes  the  fact 
that  the  Florida  law  contains  a  "negative"  formulary  which 
specifies  drugs  that  cannot  be  substituted,  while  the 
Massachusetts  law  requires  a  single  "positive"  formulary 
specifying  which  drugs  are  interchangeable.   Medco ' s  pharmacy 

in  Tampa  has  developed  a  drug  formulary  to  comply  with  Florida 

i    31 
law. 

According  to  Mr.  Latanich,  Florida  law  requires  each 
pharmacy  to  maintain  a  single  formulary;  therefore  if  Medco 
maintained  different  formularies  for  Medex  and  its  other 
clients  serviced  by  the  Tampa  pharmacy,  Medco  would  potentially 
be  in  violation  of  Florida  law.   For  this  reason,  BC/BS  has 
chosen  not  to  follow  the  MLID  in  deciding  when  drugs  may  be 
substituted  under  the  program. 

Discrepancies  between  Massachusetts  and  Florida  occur  when 
generic  substitution  for  a  brand-name  drug  is  forbidden  in  only 
one  of  the  two  states.   According  to  the  MMS,  there  are 
approximately  36  non-MLID  drugs  which  are  substitutable  under 
Medco ' s  formulary.   These  drugs  were  prescribed  in  8,794  of 


31   Terry  S.  Latanich,  Esq.,  Senior  Vice  President  of  Medco, 
stated  that  Medco ' s  formulary  is  also  based  on  the  New 
Jersey  formulary  and  that  drugs  for  which  substitution  is 
required  in  New  Jersey  and  other  states  have  been  added  to 
Medco ' s  formulary. 
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approximately  one  million  prescriptions  filled  in  the  Medex 
program  in  the  third  quarter  of  1990. 

BC/BS  submitted  testimony  that  1990  claims  data  showed  the 

35  drugs  substitutable  in  Florida  but  not  in  Massachusetts 

32 
comprise  approximately  0.3  percent  of  Medex  prescriptions . w 

BC/BS  proposes  to  address  the  difference  between  Florida 

and  Massachusetts  formularies  in  the  following  way.   In 

situations  in  which  the  substitution  is  permitted  in 

Massachusetts,  but  not  in  Florida,  there  will  be  no 

substitution  of  a  generic  drug  for  the  brand-name  drug 

prescribed  by  the  physician.   In  situations  in  which  the 

substitution  is  forbidden  in  Massachusetts,  but  permitted  in 

Florida,  and  the  prescribing  physician  has  not  written  "no 

substitution"  on  the  prescription,  a  Medco  pharmacist  will 

telephone  the  physician  to  determine  his  or  her  intent.   The 

physician  will  be  given  the  choice  of  restricting  the 

prescription,  in  which  case  Medco  will  dispense  the  brand  drug, 

or  rewriting  the  prescription  in  generic  form,  in  which  case 

the  generic  drug  will  be  dispensed.   If  a  generic  drug  is 

dispensed  rather  than  the  brand-name  drug,  the  patient  will 

also  be  informed,  so  that  there  will  be  no  confusion. 


TZ 


The  record  is  unclear  whether  the  drug  Micro-K,  which 
apparently  could  represent  a  significant  volume  of  the 
prescriptions  interchangeable  in  Florida  but  not  in 
Massachusetts,  will  be  on  the  MLID.   According  to  BC/BS, 
even  if  Micro-K  is  on  the  MLID,  fewer  than  0.3  percent  of 
Medex  prescriptions  would  be  subject  to  interchange,  and 
at  least  some  of  those  could  be  expected  to  be  restricted 
to  the  brand  by  the  prescriber.   Thus,  BC/BS  argues,  it 
would  only  be  some  smaller  subset  of  the  0.3  percent  of 
brand  drugs  for  which  a  generic  could  be  dispensed  in 
Florida  but  not  in  Massachusetts. 
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Patient  Safety 

The  MMS  claims  that  there  should  be  no  deviation  from  the 
requirements  of  the  MLID  because  Massachusetts  has  established 
the  formulary  to  implement  important  health  policies.   The  MMS 
notes  that  as  part  of  its  policy  of  encouraging  the  use  of 
lower-cost  generic  drugs,  the  Massachusetts  law  mandates  that 
pharmacists  substitute  a  generic  for  a  brand-name  drug  unless 
the  physician  writes  "no  substitution"  on  the  prescription  for 
the  brand-name  drug.   G.L.  c.  112,  §  12D,  M    3.   It  states  that 
the  MLID  was  developed  after  careful  analysis  of  therapeutic 
equivalence  and  safety,  and  prohibits  substitution  of  drugs  for 
which  there  is  significant  doubt  about  safe  interchange  between 
manufacturers. 

The  MMS  also  argued  that  BC/BS'  procedure  creates  large 
possibilities  for  error.   Assuming  that  Medco  would  achieve  a 
90-percent  rate  of  agreement  to  substitute  a  generic  drug,  the 
MMS  states  that  there  would  be  as  many  as  3,517  Medex 
prescriptions  filled  annually  for  which  substitutions  would  be 
made  that  are  not  allowed  under  Massachusetts  law.   The  MMS 
further  claims  the  prescribing  physician  would  be  unaware  that 
such  generic  substitutions  are  forbidden  under  Massachusetts 
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law,  and  that  injury  may  result  from  using  an  incorrect  generic 
product  without  the  qualities  necessary  to  provide  the  intended 
therapy. 

BC/BS  responds  that  its  proposal  is  to  determine  the 
physician's  actual  intent,  and  that  no  drug  on  the  MLID  will  be 
substituted  unless  the  physician  expressly  approves  the 
replacement.   BC/BS  therefore  rejected  this  concern,  noting 
that  physicians  will  have  much  more  control  over  the  actual 
drug  dispensed  under  the  Medco  program  than  exists  under 
current  Massachusetts  practice. 

BC/BS  also  points  out  that  there  are  four  drugs  dispensed 
by  Medco  for  which  substitution  is  allowed  in  Massachusetts  but 
not  in  Florida.   Although  this  difference  in  state  laws  will 
also  mean  that  a  different  manufacturer's  drug  may  be  dispensed 
from  the  one  that  the  Massachusetts  physician  might  expect, 
BC/BS  notes  that  the  MMS  apparently  does  not  object  to  this 
application  of  Florida  law. 

Impact  on  Prescribing  Physicians 

The  MMS  claims  that  the  proposal  will  cause  needless 
confusion  to  Massachusetts  physicians  because,  without  knowing 
which  prescriptions  would  be  filled  through  mail  service,  they 
would  rely  upon  pharmacists'  compliance  with  the  MLID. 

The  MMS  also  contends  that  Massachusetts  physicians  will 
suffer  confusion  and  risk  misrepresenting  drugs  if  a  source 
other  than  the  MLID  is  used  to  determine  generic  substitutions, 
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because  they  are  unfamiliar  with  Medco ' s  formulary  and  are 
unable  to  request  changes  to  its  contents.   It  argues  also  that 
Massachusetts  physicians  would  not  expect  a  Massachusetts 
pharmacist  to  call  and  request  permission  to  substitute  a 
generic  drug  which  does  not  appear  on  the  MLID,  and  contends 
that  Massachusetts  physicians  should  not  be  asked  to  make 
judgment  calls  on  interchangeability  which  may  conflict  with 
the  MLID,  noting  that  the  pharmacist  making  such  requests  may 
not  even  inform  the  physician  that  the  drug  does  not  appear  on 
the  MLID.   The  MSPA  shares  these  concerns. 

The  MMS'  witness,  Errol  D.  Green,  M.D.,  testified  that 
there  would  be  additional  confusion  caused  by  future  changes  to 
Medco ' s  formulary,  caused  either  by  changes  to  the  New  Jersey 
formulary,  or  those  of  other  states  which  are  adopted  by 
Medco ' s  Tampa  pharmacy. 

BC/BS  asserts  that  through  the  telephoning  procedure 
described  above,  the  physician  will  maintain  control  over  what 
is  finally  dispensed.   Thus,  the  physician  will  be  aware  if  a 
generic  drug  is  dispensed,  and  presumably  can  learn  precisely 
what  manufacturer's  drug  would  be  prescribed.   The  physician 
also  can  require  that  the  brand-name  prescription  specified  be 
dispensed.   BC/BS  argues,  therefore,  that  it  is  not  reasonable 
to  assume  a  Massachusetts  physician  will  incorrectly  rely  on 
compliance  with  the  MLID.   It  also  states  that  Medco  will  honor 
the  intent  of  Massachusetts  physicians  who  write  "no 
substitution"  by  dispensing  the  brand  drug  without  telephoning 
the  physician,  even  though  Florida  requires  use  of  different 
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33 
language  to  restrict  a  prescription. 

The  MMS  also  argues  that  the  telephone  procedure  is 

intrusive,  stating  that  unless  the  physician  has  written  "no 

substitution"  on  the  prescription,  each  physician  who 

prescribes  any  of  the  identified  drugs  would  receive  a 

telephone  call  from  Medco  every  time  he  or  she  prescribes  one 

34 
of  these  drugs.     Based  on  its  projections  of  the  number  of 

prescriptions  affected,  the  MMS  calculates  that  Massachusetts 

physicians  could  receive  as  many  as  140  calls  per  business  day 

under  the  proposal.   It  also  argues  that  the  inclusion  on  the 

MLID  of  additional  frequently  prescribed  drugs  could 

significantly  increase  the  confusion  and  burden  caused  by  the 

conflicting  formularies. 


33  The  MMS  argues  that  this  acquiescence  by  BC/BS  shows  that 
Medco  should  also  be  able  to  accommodate  the  requirements 
of  the  MLID.   It  asserts  BC/BS  has  not  shown  any  attempt 
to  obtain  a  concession  from  the  Florida  regulatory 
authorities  as  a  convenience  to  Massachusetts  physicians 
and  patients.   This  argument  by  MMS  might  have  greater 
weight  if  BC/BS'  proposal  were  long  term.   Based  on  BC/BS' 
representations,  this  proposal  will  be  short-lived  because 
Medco  probably  will  open  a  Massachusetts  pharmacy  within 
months  of  this  decision. 

34  Assuming  apparently  that  Massachusetts  physicians  are 
familiar  with  the  MLID,  the  MMS  claims  that  since  these 
drugs  are  not  interchangeable  in  Massachusetts,  there  is 
no  reason  for  the  physician  to  think  the  words  "no 
substitution"  are  necessary. 
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Responding  to  the  MMS '  concern  about  the  telephone  calls, 
BC/BS  contends  that  there  should  be  minimal  inconvenience  to 
physicians.   BC/BS  claims  that  because  there  are  approximately 
15,000  practicing  physicians  in  Massachusetts  and  fewer  than 
4,000  to  9,000  prescriptions  at  issue  per  quarter,  the  average 
physician  could  expect  only  one  or  two  calls  a  year  through 
this  program.   BC/BS  also  also  notes  the  testimony  of  the 
MSPA's  witness,  pharmacist  Steven  L.  Grossman,  suggesting  that 
retail  pharmacists  call  physicians  when  they  have  questions 
about  prescriptions.   Therefore,  it  argues,   physicians  should 
not  be  uncomfortable  with  such  calls. 

Confusion  to  Medex  subscribers 

The  MMS  and  the  MSPA  contend  also  that  Medex  subscribers, 
most  of  whom  are  elderly,  may  experience  confusion  if  they 
receive  different  drugs  for  the  initial  and  maintenance  doses 
of  the  same  prescription.   The  MSPA  states  that  certain  drugs 
rated  as  "B  drugs"  by  the  FDA  are  not  interchangeable  in 
Massachusetts,  but  may  be  in  Florida.   The  MSPA  notes  that  the 
dispensing  of  drugs  not  substitutable  in  Massachusetts  may 
confuse  elderly  patients  who  may  be  alarmed  by  a  change  in 
appearance,  color  or  shape  of  generic  products,  which  are 
required  by  Federal  law  to  differ  in  appearance  from  the 
innovator  product. 

BC/BS  responds  that  there  already  exist  numerous  situations 
in  which  prescriptions  may  be  filled  pursuant  to  the  formulary 
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laws  of  other  states,  including  prescriptions  filled  though 
retail  pharmacies  in  neighboring  states  by  subscribers  who  live 
near  the  borders,  through  out-of-state  pharmacies  dispensing 
for  existing  mail  service  programs  such  as  that  operated  by  the 
American  Association  of  Retired  Persons,  and  through  Florida 
pharmacies  by  subscribers  who  spend  winters  there.   BC/BS 
argues  that  if  the  MMS  really  had  a  legitimate  therapeutic 
concern,  physicians  should  have  been  demanding  uniform 
nationwide  substitution  standards  by  now.   Instead,  it  argues, 
the  many  differences  in  substitutability  among  the  states 
demonstrate  that  such  differences  pose  no  significant  threat  to 
patient  safety  or  therapeutic  efficacy. 

The  MMS  contends  that  the  fact  that  some  prescriptions 
written  in  Massachusetts  may  be  filled  in  other  states  already 
provides  no  justification  for  not  following  the  MLID  in  a  large 
Massachusetts  benefit  program  such  as  Medex,  especially  one 
which  serves  primarily  an  elderly  population. 

I  cannot  agree  with  the  concerns  of  the  MMS  about  generic 
drug  substitution  under  the  mail  service  program.   First,  my 
role  is  not  to  decide  the  optimal  benefit  design  for  the  mail 
service  drug  program.   It  is,  rather,  to  determine  if  BC/BS' 
proposal  is  reasonable.   Although  the  MMS  has  raised  numerous 
concerns  about  the  interests  of  patients  and  physicians,  it  has 
failed  to  demonstrate  that  there  is  any  real  risk  to  Medex 
members  because  of  the  differences  in  Florida  and  Massachusetts 
law  regarding  generic  drug  substitution.   There  are  no  national 
uniform  substitution  standards  and  Medco ' s  Florida  pharmacy  is 
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subject  to  the  laws  of  Florida,  not  those  of  Massachusetts.   I 
believe  that  BC/BS  and  Medco  have  developed  a  substitution 
procedure  that  complies  with  the  intent  of  Massachusetts 
substitution  laws. 

I  also  do  not  agree  with  the  MMS  that  the  procedures  for 
contacting  physicians  are  unduly  burdensome  or  inconvenient, 
particularly  given  that  physicians  are  already  regularly 
contacted  by  pharmacists.   A  very  slight  increased  burden  on 
physicians  is  certainly  no  basis  either  for  rejecting  the 

voluntary  mail  service  program  or  for  imposing  any  conditions 

35 
on  its  approval. 

Identification  of  substituted  generic  drug 

The  MMS  argues  that  BC/BS'  proposal  also  violates 
Massachusetts  law  because  upon  obtaining  the  prescribing 
physician's  assent  to  change  the  prescription  from  brand  to 
generic,  Medco ' s  pharmacy  will  not  affix  on  the  label  the  name 
of  the  specific  substituted  drug.   The  MMS  notes  that  Mr. 
Latanich  was  unaware  that  Massachusetts  law  requires  that  the 
name  of  a  generic  drug  substituted  by  a  pharmacist  appear  in 


35    As  with  other  aspects  of  BC/BS'  filing,  in  the  drug 

substitution  proposal,  during  the  hearing  BC/BS  added 
features  that  were  not  technically  added  to  the  filing. 
However,  in  reviewing  the  filing  and  the  record,  I  shall 
incorporate  into  its  filing  BC/BS'  representations  as  to 
its  implementation  of  benefit  plans,  and  utilization 
review  as  well,  for  purposes  of  this  decision. 
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writing  on  the  bottle  when  the  prescription  is  filled. 

Mr.  Latanich  testified  that  Medco  will  comply  with  the 
portion  of  G.L.  c.  112,  §  12D  that  requires  the  fact  of  generic 
substitution  to  be  indicated  on  the  label,  in  that  Medco  will 
affix  a  label  indicating  a  generic  substitution  has  been  made, 
including  the  name  of  the  manufacturer,  and  will  provide  an 
insert  describing  the  medication. 

The  MMS  points  out  that  the  subscriber's  physician  needs 
access  to  this  information  if  the  patient  has  a  problem  with 
the  drug.   As  the  MMS  notes,  under  Massachusetts  law,  the  name 
of  the  exact  drug  product  dispensed  must  appear  on  the  label 
for  initial  and  refill  prescriptions.   Dr.  Green  explained  that 
this  requirement  is  important  to  physicians,  because  package 
inserts,  even  if  they  provide  the  necessary  information,  may  be 
lost  by  the  patient,  and  if  the  patient  subsequently  has  a 
problem  with  the  drug,  the  physician  may  ask  the  patient  to 
read  the  information  on  the  label  over  the  telephone,  or  bring 
the  bottle  to  an  appointment. 

The  MMS  contends  that  using  an  insert  to  identify  the 
medication  is  inadequate  in  light  of  BC/BS '  statement  that 
inserts  describing  the  medication  will  be  included  in  more  than 
90  percent  of  the  prescriptions  dispensed  by  Medco.   The  MMS 
argues  that  there  is  no  indication  that  the  inserts  are 
specific  to  the  manufacturer  of  the  drug,  or  that  they  mention 
the  name  of  the  manufacturer  or  of  the  product  dispensed.   The 
MMS  contends  further  that  BC/BS'  unwillingness  to  comply  with 
Massachusetts  statutory  requirements  calls  into  question 
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Medco ' s  willingness  to  conform  to  other  special  requirements 
applicable  in  Massachusetts. 

I  note  that  in  its  reply  brief/  BCBS  states  that  "Medco 
retains  outside  counsel  to  advise  on  the  laws  applicable  to 
each  program...;  obviously,  these  provisions  will  be  in  place 
before  the  mail  service  option  is  implemented."   BC/BS  Reply 
Brief  at  7. 

Although  I  agree  that  on  the  record,  Medco  has  not  agreed 
to  follow  the  Massachusetts  statute  in  labelling  generic 
substitutions,  I  do  not  find  that  it  is  legally  bound  to  do  so, 
and  will  not  disapprove  the  filing  on  this  basis.   I  share  the 
MMS '  concern  about  this  issue,  however,  and  note  BC/BS' 
statements  that  Medco  would  honor  the  intent  of  Massachusetts 
law  and  would  comply  with  applicable  laws.   Therefore,  even 
though  I  will  not  order  BC/BS  to  comply,  I  strongly  urge  it  to 
follow  the  letter  of  the  statute  for  subscriber  and  physician 
convenience,  and  put  the  name  and  manufacturer  of  the  specific 
generic  drug  on  the  label. 

Subscriber  Participation  in  Generic  Substitution 

The  MMS  and  the  MSPA  argue  that  BC/BS  has  not  addressed 
the  manner  in  which  BC/BS  intends  to  comply  with  the  Florida 
requirement  that  the  subscriber  be  notified  of  the  cost 
differential  in  a  proposed  generic  interchange,  and  of  his  or 
her  right  to  refuse  the  interchange.   The  MSPA  points  out  that 
under  Florida  pharmacy  regulations,  the  patient  has  the  right 
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to  informed  consent  in  the  event  his  or  her  prescription  is 
altered  by  way  of  generic  substitution. 

Mr.  Grossman  stated  that  his  common  practice  is  to  include 
the  patient  in  the  generic  substitution  process  prior  to  the 
substitution.   The  MSPA  states  that  Medco ' s  pharmacy  will 
provide  the  patient  with  written  notice  only  after  the 
substitution  has  taken  place.   According  to  the  MSPA,  this 
procedure  may  confuse  elderly  patients  if  they  unexpectedly 
receive  medications  that  differ  in  size  and  color. 

As  BC/BS  notes  in  response,  Mr.  Latanich  testified  that 
Medco  intends  to  conform  to  Florida  laws.   Although  the  record 
does  not  specify  each  detail  of  its  compliance  with  Florida 
law,  I  cannot  find,  on  this  record,  that  Medco  will  violate 
this  provision.   In  light  of  Mr.  Latanich' s  testimony,  I  assume 
Medco  will  comply  with  the  informed  consent  requirements.   I 
find,  therefore,  that  BC/BS'  failure  to  detail  its  compliance 
with  this  statute  is  insufficient  reason  for  me  to  disapprove 
the  filing. 

Opening  of  Massachusetts  mail  service  pharmacy 

BC/BS  has  stated  that  it  expects  Medco  to  open  a 
Massachusetts  pharmacy  in  the  near  future.   The  contract 
between  Medco  and  BC/BS  requires  Medco  to  construct  and  operate 
a  Massachusetts  pharmacy,  at  BC/BS'  request,  when  either  of  two 
conditions  is  met:   1)  when  BC/BS  offers  the  mail  service 
benefit  to  at  least  ten  percent  of  its  membership;  or  2)  when 
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Medco  receives  more  than  22,000  prescriptions  from  BC/BS 
members  for  four  consecutive  weeks.   The  first  condition  is 
expected  to  be  met  upon  the  approval  of  the  mail  service 
program  for  Medex.   BC/BS  testified  that  once  either  threshold 
is  reached,  it  will  take  Medco  approximately  six  months  to 
place  a  Massachusetts  pharmacy  into  operation. 

The  MMS  argues  that  although  the  use  of  an  out-of-state 
pharmacy  may  only  be  temporary,  the  risks  and  confusion 
inherent  in  the  arrangement  are  still  unjustified.   It  notes 
that  BC/BS  has  not  specified  a  time  at  which  a  Massachusetts 
mail  order  pharmacy  will  open,  and  that  there  is  no  guarantee 
that  BC/BS  in  fact  will  request  that  Medco  construct  a 
Massachusetts  facility.   The  MMS  notes  that  additional  time 
will  be  needed  to  make  the  pharmacy  operational. 

I  note,  however,  that  BC/BS  stated  in  this  hearing  that  the 
time  during  which  Medco ' s  Florida  pharmacy  will  be  dispensing 
prescriptions  to  Massachusetts  subscribers  is  very  short,  not 
likely  to  be  more  than  approximately  six  months.   Therefore, 
any  problems  created  by  the  discrepancies  between  Massachusetts 
and  Florida  law  should  not  last  long.   In  light  of  this  fact,  I 
find  BC/BS'  proposals  regarding  generic  drug  substitution 
acceptable.   I  expect,  however,  that  if  at  the  time  of  its  next 
rate  filing,  the  transfer  of  business  to  a  Massachusetts 
pharmacy  is  not  underway,  BC/BS  will  explain  its  reasons  for 
not  pursuing  the  course  it  represented  it  would  take.   I  also 
expect  that  if  BC/BS  has  not  undertaken  to  comply  with  G.L.  c. 
112,  §  12D,  it  will  address  its  reason  for  not  so  doing.   In 
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addition,  if  BC/BS  has  not  sought  to  obtain  accommodation  by 
the  Florida  regulatory  authorities  to  following  the  MLID,  it 
will  address  its  reason  for  not  so  doing  and  will  address  in 
detail  the  experience  of  the  proposal  made  this  year. 

G.    Benefits  to  Consumers  of  Drug  Service  Product  Design 

The  MSPA  argues  that  BC/BS  failed  to  provide  an  adequate 
means  of  providing  patient  counseling  or  procedures  to  address 
the  need  for  patient  counseling  by  pharmacists  in  its 
proposal.   The  MSPA's  witness,  Mr.  Grossman,  testified  that  it 
is  the  current  professional  standard  of  practice  among 
Massachusetts  pharmacists  to  provide  patient  counseling  on  a 
consistent  basis,  because  of  the  recognized  need  to  provide 
medication  information  to  the  patient  for  the  patient  fully  to 
understand  his  or  her  particular  treatment. 

He  testified  that  the  premise  of  patient  counseling  by 
pharmacists  is  based  on  the  patient's  right  to  informed  consent 
and  right  to  know  about  alternative  modalities  of  treatment. 
He  further  testified  that  direct  face-to-face  communication 
between  the  pharmacist  and  the  patient  is  the  best  method  to 
achieve  these  goals. 

Both  the  MSPA  and  BC/BS  submitted  substantial  testimony 
addressing  the  relative  merits  of  face-to-face  and  written  or 
telephone  communication  between  pharmacists  and  patients. 

Mr.  Grossman  testified  that  unlike  written  or  telephone 
communications,  face-to-face  contact  offers  the  ability  to  see 
the  patient,  react  to  demeanor  and  determine  the  patient's 
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understanding  of  his  or  her  situation.   The  MSPA's  witness, 
Professor  F.  Randy  Vogenberg  of  the  Massachusetts  College  of 
Pharmacy,  supported  this  testimony. 

Further,  according  to  the  MSPA,  the  retail  pharmacist  is 
better  able  to  provide  over-the-counter  drug  recommendations, 
since  it  is  more  likely  than  not  that  he  or  she  will  have  a 
more  complete  patient  history  based  on  all  drug  utilization  and 
not  solely  on  submitted  claims.   The  MSPA  also  argues  that  the 
reason  retail  pharmacists  provide  better  patient  counseling 
services  is  because  the  vast  majority  of  the  general  pharmacy 
consumers  utilize  a  single  pharmacy  for  their  needs,  and  the 
elderly  are  even  more  likely  than  the  general  population  to  do 
so.   The  MSPA  notes  a  study  published  by  Schering  Laboratories, 
referred  to  by  Mr.  Grossman,  which  reported  that  78  percent  of 
people  under  60  shopped  in  one  pharmacy  for  their  medication 
needs  while  86  percent  of  people  over  60  used  a  single  pharmacy. 

The  MSPA  also  argues  that  since  retail  pharmacists  will 
have  an  increased  awareness  of  both  patient  and  physician 
habits  and  patterns  through  face-to-face  patient  counseling, 
they  are  in  a  better  position  to  detect  fraudulent 

prescriptions  or  determine  patients  who  "shop"  pharmacies  with 

3  ft 
otherwise  legitimate  but  inappropriate  prescriptions. 


36    It  notes  the  unsworn  public  comment  made  by  Mr.  John 

Crowley,  regional  head  of  the  Drug  Diversion  Unit  of  the 
U.S.  Drug  Enforcement  Agency,  whose  unit  monitors  such 
activity,  expressing  concern  over  the  potential  for 
diversion  resulting  from  pharmacists'  unf amiliarity  with 
patients  and  physicians. 
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Additionally/  according  to  the  MSPA,  Massachusetts  retail 
pharmacists  are  trained  to  question  the  validity  of  a 
prescription  in  the  event  they  are  unfamiliar  with  either  the 
patient  or  the  prescribing  physician.   It  argues  that  although 
such  verification  appears  to  be  the  standard  of  pharmacy 
practice,  a  facility  such  as  the  Medco  pharmacy,  with  services 
by  mail,  would  not  be  able  to  be  familiar  with  patients  or 
physicians . 

BC/BS'  witness  Dr.  Thomas  Kellenberger ,  Medco ' s  Vice 
President  for  Clinical  Strategies,  testified  that  face-to-face 
patient  consultation  is  not  necessary  and  that  better  results 
are  attainable  through  telephone  contact  with  the  patient  at 
home,  where  he  or  she  cannot  be  overheard  by  other  customers  in 
the  pharmacy.   It  testified  that  Medco ' s  plan  will  provide 
written  information  regarding  a  particular  medication  and  the 
availability  of  toll-free  telephone  access  by  patients  to  Medco 
pharmacists.   BC/BS  submitted  the  report  of  a  study  concerning 
pharmacist-conducted  patient  education  (the  McBean  and 
Blackburn  report) .   BC/BS  relies  on  that  study  to  conclude  that 
telephone  counseling,  coupled  with  written  information  about 
medications,  both  of  which  are  provided  by  Medco,  afford 
patients  a  better  opportunity  and  more  privacy  in  discussing 
their  concerns  regarding  their  medications. 

In  response  to  the  MSPA  arguments  about  fraudulent  claims, 
BC/BS'  witness,  J.  Monroe  Fauntleroy,  National's  Vice  President 
and  General  Manager,  testified  that  familiarity  with  patients 
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and  physicians  is  not  necessary  since  the  basic  training  of  the 
pharmacist  who  works  in  a  mail  facility  will  enable  that 
pharmacist  to  detect  otherwise  fraudulent  prescriptions. 

The  MSPA  takes  issue  with  BC/BS'  conclusions  regarding 
patient  counseling,  claiming  that  the  McBean  and  Blackburn 
study  had  as  its  foundation  the  fact  that  pharmacists  initiated 
the  telephone  contact  with  the  patient,  whereas  according  to 
BC/BS'  witness,  Medco  pharmacists  would  not  initiate  telephone 
contacts  with  subscribers  for  the  purpose  of  consultation. 
Thus,  unless  a  Massachusetts  Medex  subscriber  initiated  a 
telephone  call  to  Medco,  the  only  medication  information  he  or 
she  will  receive  is  the  written  information  sent  by  Medco.   The 
MSPA  asserts  that  the  study  quite  firmly  stated  that  written 
information  in  the  absence  of  any  follow-up  discussion  is 
meaningless.   Secondly,  it  notes,  by  relying  on  telephone  calls 
to  be  initiated  by  the  subscriber  and  on  Medco ' s  forwarding 
literature  in  connection  with  the  medication  to  the  subscriber, 
BC/BS  is  ignoring  the  impact  of  face-to-face  consultation  and 
the  value  such  consultation  brings  to  quality  patient  care. 

BC/BS  argues  that  Medco ' s  patient  counseling  and 
utilization  review  would  be  at  least  as  good,  if  not  better, 
than  those  services  offered  by  the  average  retail  pharmacy.   It 
asserts  that  retail  pharmacies  generally  do  not  offer 
counseling  services,  and  that  telephone  counseling  has  proven 
to  be  a  far  better  tool,  relying  on  a  report  issued  by  the 
Inspector  General  of  the  U.S.  Department  of  Health  and  Human 
Services,  The  Clinical  Role  of  the  Community  Pharmacist. 
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The  MSPA  argues  that  since  the  Inspector  General's  report 
dealt  only  with  the  problems  facing  community  pharmacies,  not 
mail  pharmacy  services/  it  offers  no  support  of  the  benefits  of 
mail  service.   It  states  that  the  Inspector  General  offered 
several  positive  views  of  community  pharmacies  and  considered 
that  face-to-face  communication  with  patients  is  important  not 
only  at  the  time  of  the  new  prescription  but  also  at  the  time 
of  the  first  refill.   Professor  Vogenberg  testified  that 
counseling  at  the  time  of  refilling  prescriptions  is  especially 
important  because  the  elderly  will  tend  to  have  multiple 
refills,  and  typically  patients  will  develop  problems  after 
they  have  started  on  a  new  prescription.   Therefore,  the  time 
of  the  first  refill  is  probably  the  most  important  time  to 
counsel  and  re-evaluate  the  patient. 

The  MSPA  points  out  that  BC/BS  does  not  dispute  the  McBean 
and  Blackburn  findings  that  literature  in  the  absence  of 
follow-up  consultation  with  the  patient  is  meaningless.   Mr. 
Grossman  testified  that  he  engages  in  face-to-face  and 
telephone  consultation  on  a  consistent  basis.   It  notes  that 
BC/BS  offered  no  retail  pharmacists  to  refute  Mr.  Grossman's 
testimony,  and  that  Professor  Vogenberg  indicated  that  pharmacy 
students  are  trained  in  cognitive  and  communication  skills  to 
assist  in  the  face-to-face  discussions  with  patients. 

There  is  no  doubt  that  the  availability  of  counseling  is 
important.   The  record  contains  conflicting  evidence  regarding 
the  relative  merits  of  face-to-face  and  telephone  counseling. 
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There  is  also  conflicting  evidence  about  the  degree  to  which 
retail  pharmacies  are  now  actually  providing  face-to-face 
counseling  to  Medex  members.   For  example,  the  MSPA  witness, 
Mr.  Grossman,  testified  that  he  provided  face-to-face 
counseling  at  his  own  pharmacy,  but  could  express  no  opinion  as 
to  the  actual  practices  of  other  Massachusetts  pharmacists. 

On  the  whole,  I  agree  with  the  MSPA  that  retail  pharmacies 
have  the  potential  to  offer  more  personal  service,  including 
counseling  to  their  customers,  although  it  is  far  from  clear 
how  often  Medex  members  actually  receive  counseling  from  their 
pharmacists.   I  believe  the  record  also  demonstrates,  however, 
that  Medco  is  making  reasonable  efforts  to  provide  patients 
with  information,  and  that  the  type  of  telephone  counseling 
that  will  be  available  from  Medco  is  also  effective. 

Fortunately,  the  mail  service  benefit  proposal  by  BC/BS  is 
an  optional  one,  and  Medex  subscribers  who  want  face-to-face 
counseling  may  continue  to  purchase  prescriptions  through  their 
local  retail  pharmacy.   Subscribers  who  are  satisfied  with 
written  information  and  the  availability  of  telephone 
counseling  can  choose  to  use  the  mail  service  option.   I  find, 
therefore,  that  although  some  of  the  MSPA's  arguments  may  have 
merit,  they  do  not  constitute  a  basis  for  disapproving  the  mail 
service  plan. 
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IV.   COST  CONTAINMENT 
A.  Introduction 

Under  Chapter  199  of  the  Acts  of  1984,  G.L.  c.  176A,  §§  6 
and  10  and  G.L.  c.  176B,  §  4,  Medex  rates  cannot  be  approved 
unless  BC/BS  utilization  review  and  cost  containment  activities 
for  Medex  are  found  to  be  acceptable.   The  burden  is  on  BC/BS 
to  make  an  affirmative  showing  on  which  to  base  such  a 
finding.   For  the  reasons  set  forth  below,  the  cost  containment 
and  utilization  review  activities  of  BC/BS  are  sufficient  to 
satisfy  its  Chapter  199  obligations  with  respect  to  this  filing. 

Prior  Medex  and  Nongroup  rate  decisions  by  the  Division 
have  developed  the  standards  applicable  to  this  determination. 
Although  BC/BS  cannot  be  expected  to  adopt  every  conceivable 
cost  containment  measure,  the  soundness,  scope,  and  adequacy  of 
BC/BS' s  activities  must  be  judged  and  the  specific  techniques 
used  by  BC/BS  must  be  found  acceptable  to  prevent  reimbursement 
for  inappropriate  services.   In  the  Decision  on  1985  Nongroup 
Rates,  the  Commissioner  described  the  Chapter  199  standard: 

[t]he  standard  of  acceptability  requires 
that  I  judge  the  soundness,  scope  and 
adequacy  of  BC/BS  utilization  review  and 
cost  containment  activities.   It  is  not 
sufficient  that  BC/BS  demonstrate  that  their 
programs  have  had  or  will  have  an  impact  on 
preventing  reimbursement  for  unnecessary 
medical  care.   I  must  also  find  acceptable 
the  specific  techniques  being  used  by  BC/BS 
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to  prevent  reimbursement  for  inappropriate 
services....   The  acceptability  of  BC/BS 
programs  must  also  be  judged  by  looking  at 
both  the  extent  of  reimbursement  of 
unnecessary  services  and  the  range  of 
available  utilization  review  and  cost 
containment  techniques.   The  scope  and 
results  of  BC/BS  programs  must  be  measured 
against  the  opportunities  which  exist  for 
improvement. 

Decision  on  1985  Nongroup  Rates  at  3-4. 

Chapter  199  requires  that  cost  containment  and  utilization 
review  programs  of  BC/BS  be  judged  not  only  for  their  impact  on 
the  cost  of  health  care,  but  also  on  their  soundness,  scope  and 
adequacy.   However  Chapter  199  does  not  permit  me  to  dictate 
specific  features  of  BC/BS'  cost  containment  programs.   In 
determining  acceptability,  my  review  of  the  scope  and  results 
of  BC/BS'  cost  containment  and  utilization  review  programs  must 
be  measured  against  the  opportunities  which  exist  for 
improvement  and  the  range  of  available  techniques.   Over  time, 
BC/BS  is  expected  to  implement  new  programs  and  improve 
existing  ones.   Although  I  will  recognize  the  possible 
existence  of  constraints  which  may  limit  its  activities,  BC/BS 
is  expected  to  make  a  timely  effort  to  eliminate  such 
impediments . 

BC/BS  states  that  the  repeal  of  The  Medicare  Catastrophic 
Coverage  Act  of  1988  has  had  a  significant  impact  on  Medex  cost 
containment  efforts,  because  the  repeal  required  the 
reinstitution  of  Medex  liabilities  that  either  had  been  or  were 
scheduled  to  be  eliminated.   Accordingly,  BC/BS  needed  to 
develop  and  implement  additional  utilization  review  programs 
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for  the  new  pure  Medex  liabilities  in  acute,  chronic,  and 
rehabilitation  facilities  and  to  design  a  more  effective  DUR 
review  program  to  deal  with  the  prescription  drug  liability- 
covered  under  Medex  rather  than  Medicare.   These  two  aspects  of 
BC/BS'  cost  containment  efforts  were  the  subject  of  extensive 
testimony  during  the  hearing  and  remain  the  aspects  of  its 
program  that  are  challenged  this  year.   The  remaining  elements 
of  BC/BS'  cost  containment  program  were  not  challenged  by  any 
intervenor  this  year.   Accordingly,  on  this  record  I  find  those 
programs  to  be  acceptable  for  this  year. 

The  Hospitals  challenge  the  adequacy  of  BC/BS'  cost 
containment  and  utilization  review  activities  for  Part  A 
inpatient  hospitalization  services,  primarily  on  the  ground 
that  they  are  inconsistent  with  Medicare  criteria. 

The  AG  contends  that  BC/BS  failed  to  comply  with  the 
Commissioner's  directive  last  year  to  consider  proposing  a  full 
provider-submit  program  for  prescription  drugs.   The  MMS  and 
MSPA  challenge  numerous  aspects  of  the  proposed  prescription 
DUR  program.   Finally,  the  SRB  suggests  a  modification  of  one 
aspect  of  BC/BS  proposed  concurrent  DUR  program. 
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B .   Chronic  Care  and  Rehabilitation  Hospital  Services 

The  Hospitals  contend  that  BC/BS'  utilization  review  of 
inpatient  services  at  chronic  and  rehabilitation  hospitals 
fails  to  comply  with  Chapter  199.   In  particular,  they  argue 
that  BC/BS  fails  to  use  criteria  consistent  with  Medicare's 
utilization  review  program,  to  provide  effective  utilization 
review  safeguards  against  underutilization  of  medical  services 
or  to  provide  for  patient  safety  and  quality  assurance.   They 
urge  me  to  require  BC/BS  to  consider  incorporating  the 
"Recommendation  for  Utilization  Review"  made  in  their  Advisory 
Filing  and  to  provide  a  written  report  to  the  Commissioner  by  a 
date  certain  detailing  why  any  such  recommendation  has  not  been 
implemented. 

BC/BS  interprets  the  Hospitals'  claims  as  an  argument  that 
BC/BS'  utilization  review  programs  generate  too  much  savings 
because  claims  for  medically  necessary  treatment  are  being 
denied.   The  Hospitals  consider  this  a  mischaracterization  of 
their  position.   They  insist  that  utilization  review  never 

properly  includes  savings  from  denying  claims  for  medically 

37 
necessary  treatment. 


3 7    BC/BS  notes  that  the  stipulation  includes  as  one  of  its 

options  an  increase  in  rates  reflecting  lower  savings  if  I 
approve  the  Hospitals'  cost  containment  proposal. 
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Consistency  with  Medicare  Criteria  -  Contractual  Language 

At  the  outset,  the  Hospitals  argue  that  BC/BS  is  required 
under  the  hospital  contract  and  under  the  subscriber 
certificates  to  follow  the  criteria  used  by  Medicare  in  its 
utilization  review  program.   BC/BS  states  that  following  the 
repeal  of  the  Medicare  Catastrophic  Coverage  Act  of  1988,  it 
conducted  contract  negotiations  with  the  chronic  and 
rehabilitation  hospitals  and  amended  the  contract  sections 
addressing  utilization  review  to  include  BC/BS'  utilization 
review  program  for  pure  Medex  days.   The  amendments 
specifically  provide  that  "BC/BS,  in  conducting  its  prospective 
and  retrospective  reviews,  shall  use  criteria  that  are 

consistent  with  Medicare  program  criteria  in  use  at  the  time 

3  8 
care  was  rendered  to  the  Medex  Member." 

The  Hospitals  also  argue  that  the  subscriber  certificate 

provides  that  the  standards  for  Medex  coverage  are  identical  to 

those  under  Medicare,  because  the  certificate  states  "MEDEX 

will  provide  the  benefits  described  in  this  section  if  your 

stay  meets  all  of  Medicare's  rules  and  regulations"  for  a 

covered  stay  in  a  skilled  nursing  facility.   Thus,  they  claim, 

Medicare  utilization  review  rules  and  regulations  must  govern 

BC/BS'  cost-containment  practices. 


38    The  contract  also  required  BC/BS  to  attempt  to  contract 

with  MassPRO  to  conduct  Medex  reviews.   The  federal  Health 
Care  Financing  Administration  refused,  however,  to  allow 
BC/BS  to  contract  with  MassPRO.   BC/BS  contends  that  it 
therefore  implemented  its  own  utilization  review  program 
using  the  same  medical  necessity  criteria  as  Medicare. 
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Additionally,  the  Hospitals  contend  that  because  the 
certificate  defines  a  "medically  necessary"  service  as  one  "in 
accordance  with  standards  of  good  medical  practice/"  and  the 
BC/BS  utilization  review  program  requires  that  reviewing 
physicians  use  "independent  judgment/"  but  contains  no 
articulated  statement  that  they  must  conduct  reviews  in 
accordance  with  "standards  of  good  medical  practice/"  the 
program  is  inconsistent  with  the  subscriber  certificates.   In 
support,  the  Hospitals  claim  that  the  BC/BS  Level  of  Care 
Guidelines  allow  coverage  only  if  the  Appropriateness 
Evaluation  Protocol  (AEP)  is  satisfied.   Their  witness, 
Lawrence  L.  Kerzner,  M.D./  Chief  of  Medicine  of  Jewish  Memorial 

Hospital  and  a  member  of  the  BC/BS  Joint  Oversight  Committee 

39 
( JOC) /    testified  that  the  AEP  guidelines  are  not  the  sole 

standards  used  by  Medicare,  and  that  Medicare  requires 

reviewing  physicians  to  base  their  decisions  on  their  own 

professional  judgment. 

As  a  result/  the  Hospitals  claim,  subscribers  are  not 

receiving  the  benefit  provided  for  in  the  subscriber  agreement 

and  the  harmony  between  the  hospital  contract  with  BC/BS  and 

the  coverage  provided  by  the  subscriber  agreement  is  subverted 

by  a  utilization  review  program  without  consistent  guidelines. 


The  JOC  was  established  pursuant  to  the  contract  between 
BC/BS  and  the  chronic  hospitals  to  oversee  Medex's 
utilization  review  program.   One  of  the  JOC's 
responsibilities  is  to  review  and  resolve  inconsistencies 
between  the  medical  necessity  criteria  used  by  BC/BS  and 
those  used  by  Medicare. 
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According  to  the  Hospitals,  patients  reading  the  subscriber 
agreement  are  erroneously  led  to  believe  that  determinations  of 
the  medical  necessity  of  care  will  be  based  on  generally 
accepted  medical  standards,  and  that  all  of  the  Medicare  rules 
and  regulations  governing  utilization  review  will  apply  under 
Medex.   They  argue  that  these  provisions  of  the  subscriber 
certificate  impose  on  BC/BS  an  obligation  to  assure  that 
patient  safety  is  not  jeopardized  by  the  inappropriate  denial 
of  coverage,  and  that  this  can  only  be  accomplished  by 
integrating  the  terms  of  the  subscriber  certificate  into  the 
utilization  review  program. 

The  Hospitals  also  argue  that  the  purpose  of  requiring  the 
use  of  Medicare  criteria  is  to  promote  patient  safety.   The 
contract  provides  that  Medex  covers  medically  necessary  care. 
Thus,  they  claim,  benefits  can  only  be  denied  for  covered  care 
if  it  is  safe  to  discharge  the  patient.   The  Hospitals  argue 
that  this  concern  for  patient  safety  is  also  reflected  in  the 
subscriber  certificate's  statement  that  it  covers  medically 
necessary  care  and  excludes  only  non-custodial  care.   Noting 
the  testimony  of  Ms.  Socholitzky  on  cross-examination  that 
BC/BS  is  free  under  the  chronic  hospital  contract  to  develop 
administrative  procedures,  such  as  interfacing  with  hospital 
personnel  and  gaining  access  to  medical  records,  the  Hospitals 
argue  that  notwithstanding  BC/BS'  freedom  to  develop  its  own 
procedures,  it  must  use  Medicare  criteria. 

The  Hospitals  contend  specifically  that  the  requirement  of 
consistency  with  Medicare  criteria  requires  BC/BS  to  conduct 
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utilization  reviews  which  have  the  same  outcomes  as  the 
Medicare  program  and  to  apply  "good  medical  practice" 
standards.   They  assert  that  BC/BS  is  not  allowed  to  pick  and 
choose  the  Medicare  criteria  to  be  included  in  the  Medex 
program,  because  the  Medicare  criteria  provide  an  integrated 
approach  to  utilization  review  that  combines  concern  for 
inappropriate  utilization  of  health  care  services  with  concern 
for  patient  safety  and  quality  assurance. 

BC/BS  agrees  that  the  chronic  hospital  contract  requires  it 
to  use  Medicare's  medical  necessity  criteria.   It  claims, 
however,  that  its  utilization  review  procedures  are  consistent 
with  the  terms  of  that  contract,  and  asserts  that  the  Hospitals 
are  in  fact  trying  to  renegotiate  the  contractual  terms  through 
the  rate  process.   BC/BS  asserted  its  review  requires 
independent  judgment  on  the  basis  of  the  physician's  skill  and 
expertise  in  the  field. 

The  applicable  standard  in  this  proceeding  is  whether 
BC/BS'  utilization  review  activities  meet  the  requirement  of 
Chapter  199.   Compliance  with  each  and  every  rule  and 
regulation  of  Medicare  is  not  necessary  under  those  standards. 
Accordingly,  I  find  and  rule  that  while  consistency  with  the 
Medicare  criteria  is  relevant  to  a  review  of  BC/BS'  cost 
containment  program  under  Chapter  199,  conformity  with  all  of 
Medicare's  rules  and  regulations  is  not.     I  also  note  that 


40    I  note  that  BC/BS,  of  course,  may  be  subject  to  liability 
if  its  conduct  does  not  meet  the  terms  of  the 
certificates.   However,  that  is  a  matter  for  the  language 
of  the  certificates  themselves,  not  for  the  review  of  the 
cost  containment  program. 
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the  contract  does  not  require  BC/BS  to  use  the  same  criteria  as 
Medicare;  rather,  it  requires  that  the  criteria  be  consistent. 
The  contract  also  does  not  require  the  BC/BS  utilization  review 
process  to  be  the  same  as  that  of  Medicare.   I  find  and  rule 
that  consistency,  under  Chapter  199,  does  not  mean  that  BC/BS' 

coverage  decisions  will  always  be  identical  to  those  of 

mm  *•  41 

Medicare . 

The  Use  of  the  Appropriateness  Evaluation  Protocol 

The  parties  submitted  evidence  and  conducted  extensive 
cross-examination  concerning  the  role  of  the  AEP  in  utilization 

review  of  chronic  disease  and  rehabilitation  hospital 

42 
services.     The  record  is  clear  that  both  BC/BS  and  Medicare 

use  the  AEP  as  a  screening  tool  for  evaluating 


41  The  Division  would  have  concerns  if  Medex  subscribers  had 
to  pay  for  inpatient  care  because  of  retroactive  denials 
of  benefits  by  BC/BS.   I  note,  however,  that  in  the 
hospital  contract  Medex  members  are  held  harmless  for 
denials  that  result  from  retrospective  review. 

42  The  AEP  is  an  instrument  designed  to  measure  hospital  care 
through  an  explicit  set  of  criteria.   If  satisfied,  the 
criteria  would  justify  reimbursement  at  a  hospital  level 
of  care. 
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whether  patients  in  chronic  disease  and  rehabilitation 
hospitals  require  a  hospital  level  of  care. 

The  Hospitals  argue,  however,  that  BC/BS'  use  of  the  AEP 
differs  significantly  from  that  by  Medicare.   They  claim  that 
Medicare's  use  of  the  AEP  is  only  one  component  of  a 
utilization  review  program  that  provides  for  and  considers 
patient  safety,  availability  of  services  and  assurances  of 
quality,  but  that  BC/BS'  use  of  the  AEP  is  not  so  integrated. 
They  state  that  Medicare's  integration  of  the  AEP  is  important 
because  the  AEP  was  designed  for  acute  care  hospitals,  and  has 
not  been  validated  for  use  with  patients  in  chronic  disease  and 
rehabilitation  hospitals. 

They  argue  that  BC/BS  has  chosen  to  incorporate  only  the 
AEP  aspect  of  the  Medicare  criteria  in  its  utilization  review 
program,  and,  they  claim,  since  the  AEP  is  not  valid  for 
chronic  patients,  it  will  cause  benefit  denial  rates  which, 
while  generating  greater  savings,  will  ignore  patient  safety 
and  quality  assurance.   Dr.  Kerzner  testified  that  because,  as 
he  claims,  the  BC/BS  utilization  review  process  is  disconnected 
from  the  principles  of  patient  safety,  availability  of  service 
and  specific  assurances  of  quality,  it  has  different  outcomes 
than  Medicare.   Citing  testimony  regarding  one  patient  case, 
the  Hospitals  argue  that  this  incident  shows  that  the  use  of 
the  AEP  leads  to  inappropriate  denials  and  therefore 
jeopardizes  patient  safety. 

The  Hospitals  argue  that  since  physician  reviewers  receive 
the  BC/BS  Level  of  Care  guidelines,  they  would  tend  to  follow 
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them  rather  than  their  own  medical  judgments.   The  Hospitals 
argue  that  because  these  guidelines  do  not  prescribe  the  use  of 
generally  accepted  standards  of  medical  practice,  they  may  have 
a  powerful,  negative  influence  on  a  physician  reviewer  by 
suggesting  to  the  reviewer  that  they  displace  generally 
accepted  standards  of  medical  practice. 

According  to  BC/BS,  however,  the  denial  statistics  for  the 
first  six  months  of  the  new  utilization  review  program  reveal 
that  for  the  six  intervenor  hospitals,  denial  rates  averaged 
only  3.28  percent  and  that  the  hospital  with  the  highest  denial 
rate  had  a  denial  rate  of  only  7.14  percent. 

BC/BS  disputes  the  Hospitals'  claim  that  its  use  of  the  AEP 
is  inconsistent  with  Medicare  criteria.   It  disputes  Dr. 
Kerzner's  claim  that  BC/BS'  higher  denial  rate  causes  medical 
necessity  outcomes  different  from  those  made  under  Medicare 
because  BC/BS'  nurse  reviewers  overemphasize  the  AEP  and 
physicians  rely  too  much  on  the  AEP.   The  BC/BS  Medical 
Director,  David  Maltz,  M.D.,  testified  that  several  screening 
tools,  as  well  as  physicians'  independent  judgment,  are  used  to 
determine  medical  necessity,  and  that  nurse  reviewers  using  the 
AEP  can  allow  benefits,  but  cannot  deny  them.   Benefits  are 
denied  only  by  a  physician,  after  applying  independent  medical 
judgment. 

BC/BS  notes  that  Medicare  itself  uses  the  AEP  as  a  screen 
to  determine  whether  a  patient's  chronic  hospital  stay  is 
medically  necessary.   Similarly,  in  evaluating  medical 
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necessity,  BC/BS  uses  the  AEP  as  one  of  its  screening  tools,  as 
well  as  the  Medicare  SNF  guidelines  and  the  Rehabilitation 
Guidelines.   In  addition,  according  to  Dr.  Maltz,  BC/BS' 
program  includes  an  "Aggregate  of  Unskilled  Services"  protocol 
under  which  benefits  will  be  paid  at  a  hospital  level  of  care, 
if,  in  the  aggregate,  the  services  a  patient  is  receiving 
require  a  chronic  hospital  level  of  care,  even  if  each  service 

the  patient  is  receiving,  taken  alone,  does  not  require  a 

43 
hospital  level  of  care. 

The  Hospitals  claim,  however,  that  BC/BS'  use  of  physician 
reviewers  does  not,  in  itself,  provide  the  safeguards  found  in 
the  Medicare  program.   Therefore,  the  Hospitals  claim,  BC/BS' 
use  of  the  AEP  would  be  consistent  with  Medicare  criteria  only 
if  it  were  expressly  conditioned  on  attention  to  patient 
safety,  availability  of  service  and  quality  assurance. 

BC/BS  argues  that  Dr.  Kerzner's  statement  that  Medex  uses 
medical  necessity  criteria  differently  from  the  way  Medicare 
does  is  unsupported  by  the  record.   On  the  contrary,  it  argues, 
the  evidence  submitted  by  BC/BS  and  by  the  Hospitals 
demonstrates  that  BC/BS  uses  medical  necessity  criteria  in  a 
fashion  similar  to  that  of  Medicare  and  that  the  criteria  are 
appropriate  under  Chapter  199.   BC/BS  emphasizes  that  despite 
all  the  challenges  to  the  AEP  made  by  the  Hospitals,  its  use 
isrequired  under  the  terms  of  the  BC/BS  contract  with  the 


43    Dr.  Maltz  testified  that  BC/BS  and  the  JOC  were  currently 
discussing  the  issue  of  the  aggregate  of  unskilled 
services  medical  necessity  criteria  protocol. 
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chronic  hospitals,  because  the  AEP  is  used  for  Medicare  reviews. 

Dr.  Kerzner  submitted  testimony  of  three  hypothetical 
"clinical  vignettes"  in  which  he  claims  the  "hypothetical" 
patients  fail  the  AEP,  but  require  a  chronic  hospital  level  of 
care.   BC/BS  states  that  Dr.  Kerzner' s  hypothetical  cases  were 
never  given  to  a  nurse  reviewer  trained  in  the  use  of  the  AEP 
to  determine  whether  those  patients  would  fail  the  AEP,  noting 
that  Dr.  Kerzner  concluded  these  patients  would  fail  the  AEP 
based  on  his  own  opinion  of  what  a  nurse  reviewer  would  do. 
According  to  BC/BS'  review  of  the  "vignettes,"  had  they  been 
reviewed  by  trained  nurse  reviewers,  two  would  have  met  the  AEP 
criteria  for  hospital  level  of  care,  and  benefits  would  have 
been  approved  in  the  third  case  because  the  patient  was  at  a 
skilled  nursing  facility  level  of  care. 

In  any  event,  as  BC/BS  points  out,  the  AEP  is  not  the  sole 
basis  for  denial  of  benefits  because  physicians  must  exercise 
independent  judgment  regarding  medical  necessity  before 
benefits  can  be  terminated. 

BC/BS  asserts  that  Medex  achieves  medical  necessity 

44 
outcomes  similar  to  those  of  MassPRO.     BC/BS  notes  that 

MassPRO  reviewed  four  disputed  decisions  made  by  Medex  in  May 

of  1990  to  determine  if  Medex  was  applying  medical  necessity 

criteria  consistently  with  Medicare.   MassPRO  agreed  with 

BC/BS'  decision 


^^  As  BC/BS  notes,  the  so-called  "Goldwater  Criteria"  for 
medical  necessity  are  not  used  by  MassPRO,  and  Medex  is 
contractually  required  to  use  the  same  medical  necessity 
criteria  as  MassPRO. 
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in  every  case,  and  the  JOC  accepted  those  decisions. 

Finally,  BC/BS  has  an  extensive  appeal  process  in  place 
which  protects  subscribers  if  a  determination  is  made  that 
inpatient  care  is  no  longer  medically  necessary.   The  appeal 
process  includes  review  of  the  medical  necessity  decision  by  an 
independent  physician  consultant  who  is  chosen  from  a  specialty 
appropriate  for  the  case.   All  appeals  are  heard  within  three 
business  days  of  the  notice  of  an  appeal.   BC/BS  incurs  all  the 
costs  of  appeal  in  the  event  its  decision  to  terminate  benefits 
is  overturned. 

Based  on  the  record,  Medex's  use  of  the  AEP  does  not  render 
its  review  inconsistent  with  that  of  Medicare.   In  both 
instances  the  AEP  is  merely  part  of  a  reviewing  protocol  and  is 
not  the  sole  basis  on  which  any  utilization  review  denial  is 
made.   On  this  record  there  is  no  significant  difference  in  the 
outcomes  of  the  BC/BS  and  Medicare  reviewers.   In  any  event,  I 
consider  immaterial  the  fact  that  BC/BS'  use  of  the  AEP  may 
lead  to  a  conclusion  that  differs  from  a  full  Medicare  review 
decision,  because  denials  of  coverage  by  BC/BS  are  not  based 
solely  on  the  AEP,  but  rather  on  review  of  the  patient's  record 
by  the  reviewing  physician  with  the  use  of  other  written 
guidelines  and  based  on  independent  professional  medical 
judgment.   The  standard  is  the  consistency  between  the  complete 
processes  conducted  by  BC/BS  and  by  MassPRO.   I  am  therefore 
satisfied  that  BC/BS'  use  of  the  AEP  as  part  of  the  utilization 
review  process  neither  jeopardizes  patient  safety  nor  puts 


-  125  - 

undue  pressure  on  physicians  to  alter  their  sound  medical 
judgment . 

Standard  of  Physician  Review 

The  Hospitals  also  argue  that  BC/BS  fails  adequately  to 
define  and  communicate  to  physician  reviewers  the  standards 
under  which  they  are  to  perform  utilization  review.   They 
correctly  point  out  that  physician  review  is  extremely 
important.   Arguing  that  the  failure  clearly  to  define  and 
communicate  these  standards  jeopardizes  patient  safety,  they 
request  that  I  direct  BC/BS  to  consider  incorporating  a  formal 
standard  in  the  written  guidelines  provided  to  physician 
reviewers . 

In  particular,  the  Hospitals  argue  that  the  BC/BS 
utilization  review  program  is  inadequate  because,  they  claim, 
its  physician  reviewers  are  not  told  to  reach  the  same  decision 
they  would  reach  if  they  were  the  attending  physician,  nor  are 
they  told  to  base  their  decision  on  generally  accepted  medical 
standards.   They  raise  the  additional  concern  that  because  the 
reviewing  physician  is  not  required  to  examine  and  observe  the 
patient's  condition,  and  may  not  have  admitting  privileges  at 
chronic  hospitals,  he  or  she  may  lack  the  experience  of 
treating  "hospital  level"  chronically  ill  patients. 

The  Hospitals  argue  that  Medicare,  by  contrast,  requires 
that  reviewing  physicians  evaluate  the  medical  necessity  of 
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care  on  the  basis  of  professionally  recognized  standards  of 
health  care  which  standards  they  claim  are  used  by  Medicare  to 
enhance  patient  safety.   According  to  Dr.  Kerzner,  the  focus  of 
generally  accepted  medical  practice  is  a  concern  with  the  best 
interests  of  the  patient.   The  Hospitals  argue  that  a  decision 
that  care  is  not  medically  necessary  is  a  determination  that  it 
is  safe  to  discharge  the  patient.   They  assert  that  reviewing 
physicians  should  be  required  to  make  this  discharge 
determination . 

BC/BS  agrees,  however,  that  a  physician  reviewer  should 
make  the  same  decision  regarding  the  medical  necessity  and 
appropriateness  of  a  level  of  care  that  the  physician  would 
make  as  the  attending  physician.   It  also  states  that  its 
reviewing  physicians  shall  use  independent  professional 
judgment . 

The  Hospitals  state  that  it  is  unclear  whether  BC/BS 
follows  this  standard  and  whether  it  is  conveyed  to  reviewing 
physicians.   They  contend  that  Dr.  Maltz's  testimony  that 
reviewing  physicians  are  to  review  cases  "independently"  and 
are  expected  to  be  "reasonable  human  beings"  is  not  the  same  as 
requiring  reviewing  physicians  to  use  generally  accepted 
medical  practice  standards  and  to  reach  the  same  decision  they 
would  reach  as  the  attending  physician.   Noting  that  some 
reviewing  physicians  may  misconstrue  the  term  "independently," 
the  Hospitals  argue  that  Dr.  Maltz's  articulated  standard  is 
too  indefinite  to  be  meaningful,  and  neither  refers  to,  nor 
incorporates,  medical  practice  standards. 
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They  refer  to  the  Level  of  Care  guidelines  which  reviewing 
physicians  apparently  have  received.   The  Level  of  Care 
Guidelines  state:   "AEP  day  of  care  criteria  at  hospital  level 
of  care,"  but  state  nothing  more  about  the  role  of  the  AEP. 
The  Level  of  Care  guidelines  neither  state  the  manner  in  which 
they  are  to  be  used  by  reviewing  physicians  nor  state  that 
reviewing  physicians  must  generally  use  generally  accepted 
medical  standards  in  conducting  reviews.   On  cross-examination, 
Dr.  Maltz  stated  that  these  guidelines  were  "not  distributed  on 
a  regular  basis." 

I  share  the  Hospitals'  concern  about  BC/BS  giving  these 
guidelines  to  reviewing  physicians  without  further  explanation 
or  direction.   The  Hospitals  argue  that  BC/BS  should  provide  a 
clear  statement  to  reviewing  physicians  that  they  are  to  reach 
the  same  decision  that  they  would  reach  as  the  attending 
physician.   Otherwise,  a  risk  exists  that  a  reviewing  physician 
may  simply,  and  erroneously,  review  the  case  to  determine  if 
the  nurse  reviewer  properly  applied  the  guidelines. 

I  agree  with  the  Hospitals  that  BC/BS'  written  materials 
and  guidelines  do  not  fully  instruct  physicians  on  the 
standards  to  be  used  in  Medex  cases.   Dr.  Maltz  acknowledged 
that  reviewing  physicians  are  not  informed  of  the  appropriate 
standards  in  writing,  but  are  so  instructed.   The  Hospitals 
point  out,  however,  that  on  cross-examination  he  stated  that 
BC/BS  does  not  interact  directly  with  physicians  during  the 
review,  and  he  did  not  know  whether  Charles  River  Health  Care 
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Foundation,  a  contract  organization  used  by  BC/BS  to  hire 
reviewing  physicians ,  provided  reviewing  physicians  with 
training  materials.   I  share  the  Hospitals'  concern  with  the 
level  of  supervision  by  BC/BS  over  the  utilization  review 
process . 

On  this  record  I  find  that  BC/BS  agrees  that  a  reviewing 
physician  should  reach  the  same  decision  that  would  be  reached 
were  he  or  she  functioning  as  the  attending  physician  and  that 
the  physician  should  follow  generally  accepted  medical 
standards.   Although  I  believe  that  BC/BS  employs  the  correct 
standards,  its  written  materials  furnished  to  physician 
reviewers  could  be  improved.   While  I  find  that  BC/BS'  practice 
is  acceptable  for  purposes  of  approving  this  rate  filing,  I 
direct  BC/BS  to  evaluate  its  materials,  and  to  consider 
preparing  and  distributing  to  physician  reviewers  a  summary  of 
the  utilization  review  protocol  which  explains  the  procedures 
and  identifies  the  source  materials  on  which  physician 
reviewers  are  expected  to  rely,  and  to  address  this  issue  in 
its  next  rate  filing,  if  not  earlier. 
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Independent  Physician  Review 

The  Hospitals  argue  that  BC/BS  should  give  deference  to  the 
treating  physician  in  its  utilization  review  programs.   Citing 
various  authorities,  the  Hospitals  state  that  under  the 
Medicare  utilization  review  program,  the  opinion  of  the 
treating  physician  regarding  medical  necessity  of  care  is 
entitled  to  deference.   They  claim  that  such  deference  is 
necessary  because  the  reviewing  nurse  and  the  reviewing  doctor 
often  only  receive  a  medical  care  plan,  and  because  BC/BS  does 
not  require  that  the  reviewing  physician  actually  consult  with 
the  treating  physician.   The  Hospitals  state  that  Medicare 
requires  that  the  hospital  utilization  review  committee  consult 
the  attending  practitioner  and  if  the  reviewing  and  treating 
physicians  disagree  regarding  the  medical  necessity  of  a 
patient's  hospital  stay,  the  reviewing  physician  must  defer  to 
the  treating  physician's  decision. 

The  Hospitals  argue  that  deference  to  the  treating 
physician  is  consistent  with  the  concept  of  utilization  review 
and  does  not  preclude  the  reviewing  physician  from  reaching  a 
different  decision.   However,  they  contend  that  in  a  close 
case,  the  opinion  of  the  treating  physician  ought  to  prevail, 
unless  that  opinion  is  not  in  accordance  with  generally 
accepted  medical  practice.   Dr.  Kerzner  described  the 
considerations  he  believes  should  be  made  in  overruling  the 
opinion  of  a  treating  physician:   technical  medical  issues, 
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patient  safety,  potential  for  patient  deterioration, 
availability  of  care,  continuity  of  care  and  quality 
assurance.   According  to  the  Hospitals,  deference  to  the 
treating  physician  only  creates  a  rebuttable  presumption  and 
shifts  the  burden  to  BC/BS.   The  reviewing  physician  can 
override  the  opinion  of  the  treating  physician  and  the 
hospital's  utilization  review  committee,  but  he  or  she  must 
support  that  decision  with  substantial  evidence  that  the  care 
is  not  in  accordance  with  generally  accepted  medical  standards 
and  that,  given  the  availability  of  alternative  care,  discharge 
is  consistent  with  patient  safety. 

The  Hospitals  contend  that  BC/BS  and  its  reviewing 
physicians  do  not  have  responsibility  for  patient  safety  in 
reaching  utilization  review  decisions,  noting  Dr.  Maltz' 
testimony  that  patient  safety  is  to  be  addressed  by  the 
hospital  and/or  the  treating  physician.   Dr.  Kerzner  asserted 
that  BC/BS  has  denied  coverage  in  situations  in  which  patients 
could  not  be  safely  discharged,  and  that  deference  to  the 
opinion  of  the  treating  physician  is  particularly  important 
under  such  circumstances. 

BC/BS  contends  that  to  give  deference  to  the  treating 
physician's  decision  as  suggested  by  the  Hospitals  would  be 
directly  contrary  to  the  mandate  of  Chapter  199.   BC/BS  states 
that  effective  utilization  review  requires  that  there  be  an 
independent  determination  by  the  reviewing  physician  regarding 
the  medical  necessity  of  treatment.   It  contends  that  the 
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Hospitals'  recommendations  and  the  Medicare  standards  would 
make  it  impossible  for  BC/BS'  utilization  review  program  to 
satisfy  Chapter  199,  because  the  requirement  of  an  objective 
third  party's  fresh  look  at  utilization  precludes  a  presumption 
by  the  reviewer  of  coverage  or  noncoverage. 

Under  BC/BS'  utilization  review  program,  the  treating 
physician's  opinion  is  considered,  but  is  not  determinative. 
According  to  Ms.  Socholitzky,  in  order  for  the  reviewing 
physician  to  deny  benefits  under  the  contract,  he  or  she  must 
articulate  his  or  her  reason  for  determining  that  services  are 
not  medically  necessary. 

BC/BS  states  that  under  the  terms  of  its  contract  with 
chronic  hospitals,  the  reviewing  physician  is  required  to  make 
a  diligent  effort  to  contact  the  treating  physician  before  any 
benefits  are  denied,  and,  in  the  event  the  treating  physician 
cannot  be  reached,  the  reviewing  physician  must  attempt  to 
contact  the  hospital's  medical  director. 

The  Hospitals  dispute  BC/BS'  claim  that  granting  deference 
would  make  it  impossible  to  carry  out  effective  cost 
containment,  claiming  the  the  cost  of  giving  deference  to  the 
treating  physician  is  small.   The  Hospitals  state  that  the 
stipulation  among  BC/BS,  the  SRB  and  the  AG  attributes  a 
savings  of  only  three  cents  per  subscriber  per  month  to 
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45 
doubling  the  denial  rate.     They  argue  that  such  meager 

savings  are  not  worth  sacrificing  the  enhanced  level  of  patient 

safety  required  by  Medicare. 

It  appears  that  the  essential  difference  between  the 

Hospitals'  and  BC/BS'  positions  rests  on  the  question  of  burden 

of  proof.   I  have  previously  found  on  this  record  that  BC/BS 

applies  generally  accepted  medical  standards  in  its  utilization 

review.   Furthermore/  both  parties  agree  that  the  reviewing 

physician  must  articulate  reasons  for  a  denial  of  benefits. 

Based  on  the  record  and  the  requirements  of  Chapter  199,  I  find 

and  rule  that  BC/BS'  position  is  appropriate.   I  agree  that  an 

independent  review  is  important,  and  find  on  this  record  that 

the  BC/BS'  utilization  review  plan  has  such  a  review.   I  note 

that  not  only  must  the  BC/BS  reviewing  physician  articulate 

reasons  for  a  denial,  based  on  independent  professional 

judgment  as  a  physician,  but  that  decision  is  subject  to 

further  review  and  appeal.   Accordingly,  I  will  not  adopt  the 

Hospitals'  recommendation  that  BC/BS  be  required  in  its  review 

to  defer  to  the  treating  physician  or  to  the  hospital's 

utilization  review  committee. 

Patient  Safety  and  Quality  Assurance 

I  agree  with  the  Hospitals  that  quality  assurance  should 
provide  checks  to  ensure  that  coverage  for  medically  necessary 


45    The  three-cent  estimate  was  based  on  the  assumption  that  I 
would  approve  BC/BS ' s  proposal  concerning  Medicare  LTR 
days,  as  I  have  done. 
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care  is  not  being  denied,  and  should  safeguard  against 
underutilization  which  results  in  increased  patient  morbidity 
and  increased  costs  when  patients  are  admitted  to  hospitals. 
As  the  Hospitals  state,  BC/BS  is  responsible  for  operating  its 
utilization  review  program.   Effective  utilization  review 
should  include  a  quality  assurance  program.   I  agree  that  one 
purpose  of  the  quality  assurance  component  is  to  make  sure  that 
cost  containment  efforts  do  not  compromise  patient  safety. 

BC/BS'  witness,  Ms.  Socholitzky,  agrees  that  BC/BS' 
utilization  review  program  has  an  obligation  to  assure  that 
medically  necessary  services  are  not  being  inappropriately 
denied.   The  Hospitals  state  that  BC/BS  has  failed  to 
incorporate  Medicare  patient  safety  and  quality  assurance 
criteria  in  its  utilization  review  program,  and  that  the 
absence  of  these  criteria  is  inconsistent  with  BC/BS' 
contractual  obligations  under  the  chronic  hospitals  contract, 
the  subscriber  certificate  and  Chapter  199.   They  state  that 
overly  severe  financial  penalties  on  subscribers  and 
impingement  on  quality  of  care  are  factors  to  be  considered  in 
determining  the  acceptability  of  cost  containment  programs, 
citing  the  Decision  on  1985  Nongroup  Rates  at  52-53. 

The  Hospitals  have  requested  that  I  direct  BC/BS  to 
consider  three  recommendations  for  inclusion  in  its  utilization 
review  program  to  provide  quality  assurance.   The  Hospitals 
recommend  that  BC/BS  consider  1)  explaining  the  availability  of 
outpatient  or  non-hospital  services  to  subscribers  denied 
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inpatient  coverage;  2)  conducting  outcome  studies  to  determine 
whether  such  outpatient  or  non-hospital  services  are  actually 
received;  and  if  not,  the  reasons;  and  3)  conducting  studies  of 
rates  of  hospital  readmissions  within  thirty  days  of  discharge 
from  a  hospital  setting. 

BC/BS  opposes  the  Hospitals'  recommendations.   It  claims 
that  the  Hospitals  seek  to  impose  procedural  and  substantive 
limitations  on  the  utilization  review  Medex  can  perform,  and 
that  they  have  proposed  utilization  review  and  quality 
assurance  procedures  which  were  neither  negotiated  nor 
contemplated  under  the  terms  of  the  contract.   BC/BS  points  out 
that  under  the  contract,  it  is  required  to  develop  its  own 
utilization  review  procedures,  and  claims  that  many  of  the 
procedures  specified  by  the  Hospitals  are  inappropriate  for  use 
by  Medex. 

Availability  of  a  Lower  Level  of  Care  as  a  Practical  Matter 

The  Hospitals  contend  that  BC/BS  should  require  that  its 
reviewing  physicians  determine  that  a  non-hospital  level  of 
care  is  available  to  the  individual  patient  as  a  practical 
matter  before  denying  benefits.   The  Hospitals  assert  that 
Medicare  criteria  include  whether  the  care  is  medically 
necessary,  consistent  with  professionally  recognized  standards 
of  care,  and  furnished  in  the  appropriate  setting.   They  also 
state  that  patient  safety  is  central  to  Medicare's  utilization 
review  program. 
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The  Hospitals  suggest  that  reviewing  physicians  prepare 

subscriber  notices  detailing  non-hospital  services  that  are 

46 
available  as  a  practical  matter. 

BC/BS  argues  that  the  proposal  attempts  to  impose  discharge 
planning  responsibilities  on  BC/BS,  and  that  the  contract 
specifies,  to  the  contrary,  that  the  hospital  shall  carry  out 
all  discharge  planning  activities.   It  argues  that  a  BC/BS 
guarantee  to  the  subscriber  that  an  alternative  setting  is 
available  before  it  denies  benefits  was  never  sought  during  the 
contract  negotiations,  and  that  such  a  guarantee  would  be 
inappropriate,  prohibitively  costly  and  extremely  difficult  for 
BC/BS  to  provide. 

Moreover,  BC/BS  states  that  while  it  does  ensure  that  an 
alternative  level-of-care-provider  exists,  it  does  not 
guarantee  that  a  patient  will  be  placed  in  any  particular 
facility.   It  points  out  that  through  its  Subscriber  Assistance 
Program,  BC/BS  assists  providers  in  planning  for  patients' 
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The  Hospitals'  recommendation  would  require  BC/BS,  in  the 
event  inpatient  hospital  coverage  has  been  requested  and 
denied,  to  provide  subscribers  with  a  notice  of  the 
availability  of  those  services  on  an  outpatient  basis  in 
their  immediate  geographic  area.   The  proposed  notice 
would  include  each  provider's  name,  address  and  telephone 
number.   The  Hospitals  state  the  notice  would  provide  the 
subscriber  with  valuable  information  and  act  as  a  quality 
assurance  mechanism  to  ensure  that  the  reviewing  physician 
considered  the  actual  availability  of  outpatient  services 
to  that  subscriber  on  an  individualized  basis. 
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discharges.   Although  the  Hospitals  agree  the  attending 
physician  must  ultimately  develop  this  discharge  plan,  they 
contend  that  requiring  BC/BS  reviewing  physicians  to  identify 
the  providers  through  which  they  believe  services  can  be 
obtained  will  ensure  that  reviewing  physicians  consider  the 
availability  of  alternative  care. 

I  do  not  believe  that  BC/BS  should  be  required  to  follow 
the  Hospitals'  recommendation.   Although  BC/BS  must  demonstrate 
that  this  program  satisfies  Chapter  199,  BC/BS'  argument  that 
these  issues  should  be  addressed  in  contract  negotiations 
between  the  Hospitals  and  BC/BS  has  substantial  merit.   I  also 
note  that  the  JOC  is  intended  to  oversee  BC/BS'  consistency 
with  Medicare  criteria.   However,  I  believe  that  it  would  be 
useful  for  BC/BS,  in  reviewing  its  new  utilization  review 
program,  to  evaluate  how  these  issues  are  addressed,  to 
consider  the  Hospitals'  recommendation,  and  to  address  these 
matters  in  its  next  rate  filing. 

Outcome  Studies 

The  Hospitals  recommend  that  BC/BS  conduct  outcome  studies 
to  determine  whether  subscribers  are  receiving  services  in 
non-hospital  settings  following  a  denial  of  inpatient  benefits, 
as  well  as  to  determine  whether  patients  needing  an  aggregate 
of  services,  each  of  which  may  be  unskilled  but  which,  when 
aggregated,  require  a  hospital  level  or  skilled  nursing 
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facility  level  of  care/  receive  the  required  care  following  a 

47 
denial  of  coverage.     The  Hospitals  state  that  outcome 

studies,  such  as  are  performed  by  Medicare,  evaluate  the 

accuracy  of  determinations  that  care  is  in  fact  available  in  a 

non-hospital  setting.   BC/BS  has  suggested  that  outcome  studies 

are  more  appropriately  carried  out  by  the  treating  physician. 

It  states  that  the  proposal  would  require  Medex  to  engage  in 

long-term  follow-up  that  would  be  very  difficult  for  any 

indemnity  insurer  to  conduct. 

The  Hospitals  note  Ms.  Socholitzky ' s  agreement  that  while 

physicians  may  be  able  to  perform  outcome  studies  regarding 

their  own  patients,  they  would  not  have  knowledge  of  the 

experience  of  other  patients.   According  to  the  Hospitals,  such 

limited  surveys  would  not  elicit  information  on  the  overall 

functioning  of  BC/BS'  utilization  review  program  and  BC/BS  is 

the  appropriate  entity  to  perform  such  studies.   I  agree  with 

the  Hospitals  that  such  information  would  be  useful. 

Accordingly,  I  will  direct  BC/BS  to  explore  the  feasibility  of 

performing  outcome  studies,  either  itself  or  in  conjunction 

with  hospitals  and  treating  physicians,  and  to  address  this 

issue  in  its  next  rate  filing. 


47    The  Hospitals'  recommendation  would  require  BC/BS  to 

conduct  outcome  studies  to  determine  whether  services  for 
which  inpatient  coverage  had  been  requested  were  actually 
received  by  the  subscriber  on  an  outpatient  basis  or  in  a 
non-hospital  setting,  and  if  not,  the  reason  they  were  not 
received. 
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Readmission  Studies 

The  Hospitals'  third  recommendation  would  require  BC/BS  to 
conduct  studies,  similar  to  those  performed  by  Medicare,  to 
determine  rates  of  hospital  readmissions  within  thirty  days  of 
discharge  from  a  hospital  setting. 

BC/BS  states  that  it  is  investigating  the  concept  of 
evaluating  readmissions  and  has  plans  to  incorporate  some 
evaluation  of  readmission  rates  into  its  evaluation  of  chronic 
hospital  utilization  review.   The  Hospitals  nevertheless  ask 
that  I  formally  incorporate  that  recommendation  in  my  order. 
Based  on  the  record,  I  will  direct  BC/BS  to  continue  to 
consider  this  issue  and  to  report  to  the  Commissioner  no  later 
than  in  its  next  rate  filing. 

Based  on  the  foregoing,  I  find  and  rule  that  BC/BS' 
chronic  hospital  utilization  review  program  is  acceptable  on 
this  record  for  purposes  of  reviewing  this  rate  filing. 
However,  certain  suggestions  made  by  the  Hospitals  warrant 
further  examination.   Accordingly,  I  will  direct  BC/BS  to 
consider  the  issues  raised  by  the  recommendations,  and  in 
particular  to  consider  the  development  of  outcome  and 
readmission  studies.   I  further  direct  BC/BS  to  address  these 
matters  in  its  next  rate  filing,  if  not  earlier. 
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C.    Prescription  Drug  Utilization  Review 

The  adequacy  of  BC/BS'  proposed  drug  utilization  review 
(DUR)  program  was  challenged  by  the  MSPA,  the  SRB/  the  AG  and 
the  MMS.   The  AG  takes  the  position  that  the  BC/BS  filing  fails 
to  comply  with  the  Commissioner's  directive  in  last  year's 
decision  to  submit  a  plan  for  a  prescription  drug  claim 
provider-submit  system.   The  MSPA  and  the  MMS  raised  issues 
with  the  prospective  DUR  program.   Both  the  MSPA  and  the  SRB 
raised  issues  with  the  concurrent  DUR  program,  and  the  MSPA 
also  objected  to  the  retrospective  DUR  program. 

Prescription  Drug  Service  -  Provider-Submit  System 

The  AG  argues  that  BC/BS  has  failed  to  meet  the 
requirements  of  Chapter  199  because  its  proposal  for  a 
provider-submit  system  for  prescription  drugs  applies  only  to 
mail  service  and  not  to  all  prescription  claims.   The  AG 
correctly  points  out  that  the  issue  of  effective  utilization 
review  under  a  subscriber-submit  system  has  been  addressed  for 
several  times  since  1985,  when  the  Commissioner  expressed 
concern  that  BC/BS'  decision  to  retain  a  claim  system  in  which 
the  subscriber  submits  claims  instead  of  switching  to  a 
provider-submit  system  would  limit  its  ability  to  perform 
effective  utilization  review,  and  urged  BC/BS  to  reconsider  its 
decision  to  use  a  subscriber-submit  system.   Decision  on  1985 
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Medex  Rates  at  10-11.   See  Decision  on  1987  Medex  Rates  at  101. 

Last  year,  the  Presiding  Officer  required  BC/BS  to  present 

a  substantive  prescription  utilization  review  program  in  its 

next  Medex  filing,  and  ordered  BC/BS  to  file  monthly  reports  on 

the  status  of  the  development  of  the  program,  stating: 

Of  particular  concern  must  be  developing  a 
provider  submit  claims  system.   The  Division 
has  repeatedly  indicated  a  preference  for  a 
provider  submit  system.   Nothing  was 
introduced  as  part  of  this  record  to  show 
that  preference  to  be  inappropriate. 
Therefore,  while  the  Commissioner's 
inability  to  dictate  the  specific  features 
of  the  Medex  program  persists,  the  need  to 
determine  specifically  the  cost 
effectiveness  of  changing  to  a  provider 
submit  system  is  essential  and  clearly  must 
be  seriously  considered  as  part  of  the 
analysis  and  program  development  project. 

Decision  on  1990  Medex  Rates  at  89. 

The  AG  argues  that  Medex  prescription  drug  costs  are  a 
major  factor  driving  Medex  rate  increases.   While  acknowledging 
that  this  year's  proposal  has  more  substance  than  previous 
ones,  he  contends  that  BC/BS  did  not  perform  the  detailed 
analysis  of  a  provider-submit  plan  required  in  last  year's 
decision.   He  argues  that  BC/BS  made  a  superficial 
investigation  of  retail  provider-submit  systems  before  it  chose 
to  pursue  cost  containment  through  the  proposed  mail  order 
program.   He  claims  the  evidence  presented  in  the  hearing 
undercuts  BC/BS'  argument  that  a  provider-submit  program  would 
be  too  costly,  pointing  both  to  BC/BS'  testimony  that  there  is 
virtually  no  underfiling  of  maintenance  drug  claims,  and  to  the 
fact  that  no  adjustment  was  made  in  the  cost  estimates  for  the 
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mail  service  program  for  such  underfiling.   The  AG  states 
further  that  BC/BS  claims  that  60  to  90  percent  of  Medex 
prescription  drug  claims  are  for  maintenance  drugs.   From  this 
he  concludes  that  the  issue  of  underfiling  should  not  be  a 
barrier  to  adopting  a  full  provider-submit  program,  and  further 
argues  that  limiting  such  a  program  to  mail  service  impairs  the 
effectiveness  of  concurrent  and  retrospective  utilization 
review. 

In  its  argument  against  submitting  a  proposal  for  a  full 
provider-submit  prescription  drug  plan,  BC/BS  contends  that 
there  would  be  a  significant  increase  in  Medex  drug  costs  in 
such  a  program  because  of  the  submission  of  additional  drug 
claims.   BC/BS  notes  in  its  brief  that  the  MSPA's  witness,  Dr. 
Schondelmeyer ,  estimated  that  conversion  from  a 

subscriber-submit  system  to  a  provider-submit  program  typically 
increases  the  number  of  filed  prescriptions  claims  by  anywhere 
from  10  to  25  percent  because  of  reduced  underfiling  and 
increased  dispensing  by  physicians.   BC/BS  considers  this 
estimate  to  be  consistent  with  those  it  made  in  1987, 
suggesting  that  a  full  provider-submit  benefit  would  increase 
the  drug  pure  premium  by  $12  to  $14  per  subscriber  per  month. 

BC/BS  submitted  testimony  that  it  compared  Medex  drug 
utilization  and  cost  data  with  statistics  from  other  sources 
offering  provider-submit  programs,  including  the  National 
Medicare  Expenditure  Survey,  the  Project  Hope  analysis,  the 
Pennsylvania  PACE  program,  a  Medco  study,  and  other  BC/BS 
plans.   BC/BS  noted  that  Medex  drug  costs  per  subscriber  are 
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lower  than  cost  levels  in  the  provider-submit  programs  it 
reviewed.   It  acknowledges  however,  that  the  environmental 
conditions  and  results  of  the  provider-submit  programs  reviewed 
varied  significantly,  demonstrating  uncertainty  as  to  the 
results  that  could  be  expected  by  Medex  under  a  provider-submit 
program. 

In  support  of  its  decision  not  to  implement  a  full 
provider-submit  system,  BC/BS  also  relied  on  a  Towers,  Perrin, 
Forster  and  Crosby  study  of  Massachusetts  seniors  conducted  in 
the  summer  of  1990,  which  indicated,  according  to  BC/BS,  that 
subscribers  have  no  preference  between  subscriber-  and 
provider-submit  systems. 

Based  upon  all  of  these  concerns,  BC/BS  stated  that  it 
decided  a  provider-submit  program  would  yield  a  significant 
increase  in  prescriptions  per  member,  resulting  in  an  increase 
in  premium  that  would  not  justify  proposing  a  provider-submit 
program  for  retail  pharmacies. 

The  AG  argues  that  the  comparisons  used  by  BC/BS  are 
unreliable.   He  notes  that  the  record  includes  only  a  passing 
reference  to  BC/BS'  1987  internal  study  which  estimated  that 
the  cost  of  a  full  provider-submit  plan  would  increase  the  pure 
premium  for  the  Medex  drug  benefit  by  $12  to  $14  per  subscriber 
per  month.   The  reference  does  not  identify  the  benefit  package 
or  design  that  was  used  in  projecting  the  estimated  increase  in 
pure  premiums.   He  argues  that  the  study  does  not  include 
information  pertinent  to  an  analysis  of  current  Medex  drug 
utilization  and  cost  levels.   Therefore,  he  argues,  it  is  not 
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reliable  or  current  evidence  justifying  rejection  of  a 
provider-submit  drug  program. 

The  AG  further  argues  that  Dr.  Schondelmeyer ' s  testimony 
that  the  number  of  prescriptions  could  increase  with  a 
provider-submit  program  is  unsupported  by  any  analysis  or  data 
and  is  not  a  substitute  for  the  analysis  that  BC/BS  should  have 
performed.   He  also  notes  that  Dr.  Schondelmeyer  acknowledged 
that  his  estimate  of  the  increase  in  the  number  of 
prescriptions  could  be  lower  depending  on  the  benefit  design. 

The  AG  claims  that  even  the  comparison  to  one  of  BC/BS'  own 
HMOs'  experience  which  may  be  more  reliable  because  of  the 
similarity  in  population,  geographic  location  and 
administration,  does  not  justify  rejection  of  a  provider-submit 
program  for  Medex.   He  notes  that  prescription  claims  per 
HMO-member  range  between  16.4  and  17.5  prescriptions  per  member 
per  year,  compared  to  the  Medex  estimate  based  on  1989  data  of 
15.8  prescriptions  per  subscriber  per  year.   Thus,  he  contends, 
as  expected  increase  of  as  little  as  0.6  prescriptions  per 
subscriber  per  year  is  not  significant.   Moreover,  he  asserts, 
the  cost  associated  with  the  increase  in  the  number  of 
prescriptions  would  be  reduced  by  a  decrease  in  administrative 
expense  under  a  provider-submit  system,  similar  to  the  decrease 
expected  for  the  mail  service  benefit  and  effective  utilization 
review  procedures. 

With  respect  to  BC/BS'  concern  that  under  a  provider-submit 
system,  patients  would  purchase  discretionary  prescriptions 
more  often  and  physicians  would  alter  their  prescribing 
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practices,  the  AG  states  that  these  increases  could  be 
alleviated  by  effective  utilization  review  programs  similar  to 
the  Medco  programs  described  in  the  filing.   Even  so,  he 
questions  whether  underfiling  is  supported  in  the  record, 
noting  that  BC/BS'  witnesses  testified  that  underfiling  of 
claims  does  not  usually  occur  for  maintenance  prescriptions. 
He  further  argues  that  since  BC/BS  states  that  as  much  as  90 
percent  of  Medex  prescriptions  filled  are  for  maintenance 
drugs,  underfiling  should  not  significantly  impact  a  decision 
to  implement  a  provider-submit  program. 

BC/BS  disputes  the  AG's  claim  on  the  ground  that  M&R's 
assumption  that  a  provider-submit  system  only  for  mail  service 
would  not  reduce  underfiling  has  nothing  to  do  with  the  cost 
impact  of  a  retail  provider-submit  program. 

This  year,  BC/BS  has  submitted  a  proposal  that  partially 
addresses  the  provider-submit  issue.   Based  on  the  record  as  a 
whole,  I  consider  it  acceptable.   Even  though  I  question 
whether  underfiling  of  acute  care  prescriptions  would  rise  to 
the  level  claimed  by  BC/BS,  its  efforts  to  present  a 
comprehensive  drug  service  proposal  this  year  are  commendable. 
Accordingly,  I  find  that  the  submission  of  a  partial 
provider-submit  system  this  year  is  sufficient.   However,  as  I 
noted  earlier,  BC/BS  is  required  in  its  next  filing  to  compile 
data  that  are  disaggregated  by  acute  and  maintenance  drug 
category,  and  to  identify  those  drugs  which  are  subject  to  the 
underfiling  which  BC/BS  asserts  exists. 
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Furthermore,  in  conjunction  with  exploring  alternative 
benefit  designs  and  reimbursement  arrangements  with  retail 
pharmacies,  as  I  directed  earlier,  I  expect  BC/BS  to  continue 
to  review  the  cost  issues  involved  in  developing  a  full 
provider-submit  plan  that  includes  retail  services  and  to 
address  the  issue  in  detail  in  its  next  rate  filing. 
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BC/BS'  Proposed  New  Drug  Utilization  Program 

In  its  filing,  BC/BS  notes  that  previous  DUR  programs 
focused  on  fraud  and  abuse.   In  response  to  the  Division's 
request  that  it  develop  a  more  comprehensive  DUR  program,  BC/BS 
included  as  part  of  its  Request  for  Proposal  (RFP)  issued  in 
July  1990,  a  request  for  companies  to  provide  effective  DUR. 
Ms.  Socholitzky  testified  that  BC/BS  considered  awarding 
separate  contracts  for  the  DUR  and  mail  service  programs,  and 
that  ten  entities  responded  to  its  RFP  in  a  meaningful  manner. 
Medco,  which  was  selected  as  the  mail  order  vendor,  was  also 
chosen  to  provide  DUR  based  on  its  representations  that  it 
could  provide  a  lower  cost  mail  service  for  maintenance 
medications  as  well  as  an  effective  DUR  program.   Ms. 
Socholitzky  stated  that  the  proposed  DUR  program  has  three 
components:   prospective,  concurrent  and  retrospective  DUR. 

Prospective  Drug  Utilization  Review  -  Physician  Education 

In  its  filing,  BC/BS  has  proposed  a  physician  education 
program  in  which  Medco  will  attempt  to  improve  physician 
prescribing  practices  through  focused,  face-to-face  educational 
exchanges  with  targeted  prescribers.   According  to  BC/BS,  Medco 
will  identify  individual  physicians  in  Massachusetts  for 
personal  office  visits  and  other  intervention  methods  based  on 
patterns  of  exceptional  prescribing  behavior.   BC/BS  stated 
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that  Medco ' s  computer  program  would  measure  the  incidence  of 
prescribing  behavior  that  fails  accepted  standards  for  targeted 
drugs  (high  cost  and/or  propensity  for  misuse) .   Specially 
trained  pharmacists  then  would  meet  with  the  identified 
prescribers  to  discuss  appropriate  use  of  these  drugs. 

The  prospective  DUR  program  is  based  on  research  by  Jerry 
Avorn,  M.D.,  Associate  Professor  of  Social  Medicine  at  Harvard 
Medical  School,  who  testified  for  BC/BS.   Dr.  Avorn  stated  he 
conducted  a  program  for  prospective  physician  education  in  1979 
to  counteract  information  received  by  physicians  from  drug 
manufacturers'  representatives,  or  "drug  detailers,"  who, 
because  of  sales  and  profit  motives,  may  furnish  information 
that  is  not  in  the  best  interests  of  the  patient,  the  health 
care  system  or  the  physician.   According  to  Dr.  Avorn,  he  and 
his  associates  trained  pharmacists  to  provide 

"counter-detailing"  information  to  physicians  oriented  around 
the  most  rational  and  cost  effective  prescribing. 

The  BC/BS  physician  education  program  will  target  specified 
physicians  for  education  in  the  use  of  five  categories  of 
drugs.   These  physicians  will  be  visited  by  pharmacists 
employed  by  Medco,  and  provided  with  oral  information  and 
written  materials  with  respect  to  the  target  drugs  identified. 
Four  visits  each  to  2,000  physicians  are  planned  over  the 
course  of  a  year.   Each  pharmacist  will  document  the  visit, 
including  the  names  of  the  physician,  the  date,  time  and  place 
of  the  visit,  length  of  visit,  topics  discussed,  receptivity  by 
prescriber,  changes  indicated  by  prescriber,  follow-up  activity 
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and  date,  time  and  topic  of  next  visit.   The  cost  of  drugs 
targeted  by  this  program  is  anticipated  to  equal  approximately 
39  percent  of  the  total  Medex  drug  expenditure  over  the  next 
three  years. 

According  to  BC/BS,  the  program  will  reduce  costs  and 
improve  the  quality  of  prescribing  practices.   BC/BS 
anticipates  the  program  will  save  $1  million  in  the  first  year 
and  $2  million  annually  once  in  full  effect. 

Reliance  of  Information  Obtained  Through  Retrospective  PUR 

The  MSPA  claims  that  the  proposed  prospective  DUR  program 
is  flawed  because  it  relies  upon  data  collected  from  a 
subscriber-submit  claims  system.   The  MSPA  argues  such  data  are 
potentially  outdated  and  ineffective. 

The  data  used  in  the  prospective  DUR  program  will  be 
obtained  from  BC/BS  claims  data.   Under  the  current 
subscriber-submit  system,  the  subscriber  pays  for  the 
prescriptions  at  the  time  of  service  and  thereafter  submits  a 
claim  form  to  BC/BS  for  reimbursement.   The  MSPA  argues  that 
many  subscriber-submit  claims  are  not  submitted  in  a  timely 
manner,  noting  that  BC/BS  data  show  that  only  one-third  of 
subscriber-submitted  claims  forms  are  processed  in  the  same 
quarter  in  which  they  are  dispensed  and  that  only  85  percent 
have  been  processed  within  six  months  of  purchase. 

The  MSPA  argues  that  Dr.  Avorn's  pilot  program  in  1979  must 
be  distinguished  from  the  BC/BS  proposal  because  the  pilot 
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program  was  based  on  claims  data  collected  from  Medicaid 
provider-submit  programs  in  four  states,  whereas  BC/BS ' 
proposal  is  based  on  a  subscriber-submit  system.   The  MSPA 
points  out  that  provider-submit  data  are  more  complete  and  more 
timely  received  than  information  from  a  subscriber-submit 
system.   It  contends  that  BC/BS'  program  will  be  ineffective 
because  of  delays  in  claims  submissions  and  lack  of  previous 
experience  with  data  collection  under  a  subscriber-submit 
system.   It  refers  to  a  1989  study  by  the  Office  of  the 
Inspector  General,  Medicare  Drug  Utilization  Review,  in  support 
of  its  position. 

BC/BS  responds  that  it  will  be  able  effectively  to  identify 
those  prescribing  patterns  that  would  benefit  from  the 
pharmacists'  interventions,  even  with  less  than  100  percent 
claims  collection.   BC/BS  also  notes  that  even  though  the 
MSPA's  witness,  Professor  Vogenberg,  believed  that  Dr.  Avorn's 
program  would  not  be  successful  in  the  BC/BS  plan  because 
physician  prescribing  patterns  tend  to  be  well-established  and 
hard  to  change,  Dr.  Vogenberg  testified  that  the  drug  companies 
have  successfully  influenced  those  practices.   On  this  record, 
I  agree  that  100  percent  data  collection  is  not  essential  to 
target  inappropriate  prescribing  practices. 

Contacts  with  Physicians 

The  MSPA  also  contends  that  the  prospective  DUR  program 
will  not  be  effective  because  of  the  number  of  pharmacist 
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educators  to  be  assigned  to  visiting  physicians. 

BC/BS  stated  that  its  program  will  use  the  equivalent  of 
eight  full-time  specially  trained  pharmacists  to  provide 
educational  outreach  to  the  BC/BS  participating  physicians  in 
Massachusetts . 

The  MSPA  notes  that  in  the  Avorn  study,  seven  pharmacists 
conducted  counter-detailing  for  four  hundred  physicians.   It 
argues  that  BC/BS  did  not  demonstrate  that  its  lower 
educator-to-physician  ratio  of  8  to  16,000  would  be  effective. 
The  MSPA  witness,  Dr.  Vogenberg,  asserted  that,  based  on  his 
experience  in  the  pharmaceutical  sales  industry,  he  considered 
that  8  pharmacist  educators  could  not  effectively  change  the 
prescribing  patterns  of  16,000  physicians.   He  acknowledged, 
however,  that  drug  company  detailers  each  see  a  range  of  500  to 
1/000  physicians.   Professor  Vogenberg  attempted  to  distinguish 
between  the  roles  played  by  drug  detailers  and  BC/BS' 
pharmacist  educators,  stating  that  drug  detailers  target  no 
more  than  three  product  categories  and  more  often  than  not 
target  only  one  product  category,  whereas  BC/BS  proposes  to 
target  five  broad  categories  of  drug  prescribing. 

I  am  persuaded  by  BC/BS'  argument  that  the  frequency  of 
physician  visits  and  the  number  of  physicians  for  which  each 
pharmacist  will  be  responsible,  will  be  more  favorable  in  its 
program  than  in  many  existing  drug  manufacturer  programs.   It 
notes  that  because  Medco  will  target  those  physicians  who 
prescribe  large  quantities  of  drugs  in  the  therapeutic 
categories  subject  to  the  program,  the  visits  by  the  eight 
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pharmacist  educators  to  the  2,000  physicians  targeted  annually 
will  actually  provide  a  greater  intensity  of  effort  than  that 
generally  spent  by  drug  company  detailers. 

The  MSPA  also  stated  BC/BS  had  not  supported  the 
pharmacists'  expertise  as  educators.   I  note  that  BC/BS 
submitted  evidence  that  the  pharmacists  would  be  specially 
trained  under  Dr.  Avorn's  supervision.   Additionally,  in 
response  to  the  MSPA's  argument  that  the  Avorn  study,  was 
conducted  in  a  hospital  setting,  I  note  BC/BS'  statement  that 
Dr.  Avorn's  study  involved  office-based  physicians,  the  precise 
group  the  BC/BS  program  will  target.   On  this  record,  I  agree 
with  BC/BS  that  its  proposal  is  well  focused  on  inappropriate 
prescribing  practices.   Therefore,  I  find  that  the  evidence 
concerning  the  success  and  value  of  Dr.  Avorn's  study  supports 
the  merits  of  the  proposed  physician  education  program  to  be 
conducted  under  his  supervision. 

Characterization  of  the  Program 

The  MSPA  also  points  out  that  the  Avorn  study  was  conducted 
as  scientific  research  under  the  auspices  of  Harvard  Medical 
School.   It  notes  Dr.  Avorn's  testimony  that  an  educator  with 
an  academic  affiliation  would  have  "optimal  credibility"  in 
efforts  to  change  prescribing  patterns,  because  of  the  freedom 
to  determine  content  without  any  commercial  consideration. 
Because  the  educational  visits  will  be  conducted  under  Medco ' s 
auspices  and  with  profit  incentives,  the  MSPA  points  out  that 
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Dr.  Avorn  agreed  that  explanation  to  physicians  and 
justification  of  BC/BS '  role  would  be  necessary. 

The  MMS  states  Dr.  Avorn  acknowledged  the  physician 
education  program  will  not  have  the  same  degree  of  credibility 
as  his  studies.   It  notes  that  its  witness,  Dr.  Green, 
testified  he  would  not  expect  the  same  physician  acceptance  or 
cost  reduction  to  occur  in  a  program  which  is  presented  as  part 
of  a  cost-saving  exercise  by  BC/BS.   The  MMS  argues  BC/BS  has 
not  furnished  evidence  of  a  similar  program  operating  outside 
an  academic  setting  to  justify  the  claimed  cost  savings  for 
this  program.   Consequently,  the  MMS  argues,  the  speculative 
cost  savings  of  the  program  are  outweighed  by  its  shortcomings 
and  do  not  justify  its  risks. 

BC/BS  asserts,  however,  that  even  though  Dr.  Avorn  could 
not  predict  how  insurance  company  sponsorship  of  physician 
education  would  change  the  academic  sponsorship  results,  he  was 
confident  that  the  educators  could  be  trained  to  provide 
unbiased  information  and  to  deal  with  the  issue  of  sponsorship 
in  a  straightforward  manner  to  make  the  program  successful. 

The  MMS  expressed  additional  concern  that  the  pharmacist 
educators  will  not  sufficiently  disclose  their  affiliation  in 
their  presentations  to  physicians.   According  to  Dr.  Avorn,  the 
written  materials  furnished  to  physicians  will  state  that  they 
were  produced  by  the  physician  education  program  supported  by 
Medco.   The  MMS  suggests  that  BC/BS'  proposed  use  of  a  legend 
on  the  written  materials  similar  to  that  used  by  Dr.  Avorn  was 
selected  to  enhance  the  program's  credibility  by  associating  it 
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with  academic  medicine.   It  notes  that  Dr.  Avorn  testified  that 
the  main  message  to  be  conveyed  to  physicians  was  the  program's 
educational  nature,  and  that  physicians  had  latitude  to  develop 
the  content  of  the  materials  to  be  used  although  the  program  is 
sponsored  by  BC/BS  and  Medco.   As  a  result,  the  MMS  claims,  the 
written  materials  may  be  easily  confused  with  those  produced 
under  a  medical  research  grant.   It  recommends  that  these 
materials  be  expressly  identified  as  part  of  a  BC/BS 
utilization  review  program  so  as  to  caution  physicians 
concerning  the  manner  in  which  these  materials  should  be  read 
and  used. 

BC/BS  responds  that  the  pharmacist  educators  will  identify 
their  affiliation  with  BC/BS  when  speaking  to  physicians, 
although  the  written  materials  will  refer  to  Medco  rather  than 
to  BC/BS.   Although,  I  believe  the  better  course  would  be  to 
identify  BC/BS'  role  on  the  written  materials,  I  find  this 
proposal  to  be  acceptable  and  will  not  disapprove  the  proposal 
on  this  basis. 

Completeness  of  Physician  Education  Program  Proposal 

The  MMS  also  claims  that  the  physician  education  program  is 
incomplete  and  insufficient  under  Chapter  199  because  the 
written  educational  materials  to  be  used  in  the  program  are  not 
ready  for  review  in  this  case.   It  argues  that  because  these 
materials  constitute  the  core  of  the  physician  education 
program,  and  this  program  is  significantly  different  from  Dr. 
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Avorn's  prior  projects  and  presents  significant  liability 
risks,  it  is  crucial  that  the  parties  and  I  have  the 
opportunity  to  review  the  materials,  prior  to  approving  the 
program. 

I  do  not  agree  with  the  MMS  on  this  issue  and  will  not 
require  BC/BS  to  furnish  these  materials  in  this  year's  rate 
hearing.   BC/BS  has  submitted  ample  evidence  about  the  process 
being  used  to  develop  the  materials,  and  has  demonstrated  to  my 
satisfaction  that  qualified  experts,  including  Dr.  Avorn,  are 
involved  in  this  process.   Based  on  this  record,  there  is  no 
reason  for  me  to  believe  that  the  physician  education  materials 
will  not  be  acceptable. 

Finally,  although  the  MSPA  and  the  MMS  have  raised  a 
variety  of  concerns  about  the  proposed  physician  education 
program,  I  agree  with  BC/BS  that  these  concerns  do  not  limit 
the  merits  of  the  proposal.   This  is  an  innovative  effort  to 
improve  DUR,  and  is  precisely  the  type  of  program  that  the 
Division  wants  BC/BS  to  develop  to  meet  its  cost  containment 
obligations  under  Chapter  199.   I  share  BC/BS'  surprise  that 
the  MMS  is  opposed  to  programs  designed  to  make  additional 
information  on  drugs  available  to  physicians.   I  note  that  no 
party  contested  the  need  for  more  extensive  DUR  efforts  to  deal 
with  excessive  and  inappropriate  prescribing.   No  party 
questioned  the  potential  for  savings  for  Medex  members  that 
will  result  if  the  program  is  successful.   No  party  seriously 
challenged  the  fact  that  counter-detailing  efforts  have  been 
successful  in  other  programs. 
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As  with  any  new  and  innovative  program,  there  are  various 
unknowns  about  the  manner  in  which  the  BC/BS  program  will 
operate  and  its  probable  success.   The  relatively  minor 
shortcomings  in  program  design  identified  by  the  MSPA  and  the 
MMS  are  certainly  not  sufficient  grounds  to  disapprove  the 
BC/BS  proposal,  although  in  several  instances  they  may  suggest 
opportunities  for  improvement.   In  addition,  even  if  the  record 
did  cast  doubt  on  BC/BS*  savings  estimates,  I  note  BC/BS' 
testimony  that  Medco  and  not  BC/BS  bears  the  financial  risk  if 
the  program  is  unsuccessful. 

Content  of  Physician  Education  and  Prescriber  Choice 
Programs 

The  MMS  raises  two  additional  arguments  with  respect  to  the 
prospective  physician  education  program  that  it  also  raises 
with  respect  to  another  DUR  program,  the  prescribers'  choice 
program. 

Under  the  prescribers'  choice  program,  Medco  pharmacists 
telephone  physicians  who  have  prescribed  a  drug  for  which  there 
is  a  lower  cost  alternative,  using  a  prepared  script  focused  on 
cost  savings  to  members  and  plan  sponsors.   If  the  physician 
questions  the  safety  of  the  change,  the  pharmacist  counsels 
against  making  the  change,  but  if  the  change  is  made,  a  new 
prescription  is  issued  and  the  patient  is  sent  a  letter 
advising  of  the  change.   BC/BS  states  that  this  program  will 
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cover  approximately  30  percent  of  prescription  volume  by 
1991. 48 


Independent  Oversight  and  Management 

The  MMS  recommends  that  a  committee  of  impartial, 
disinterested  physicians  be  appointed  by  BC/BS  to  oversee  the 
operation  of  the  physician  education  and  prescribers'  choice 
programs.   It  contends  that  such  a  committee  is  necessary  to 
provide  appropriate  medical  review  and  recommendations 
concerning  information  provided  to  Massachusetts  physicians/ 
and  to  prevent  incorrect  and  "overzealous"  representations  by 
the  pharmacists  in  the  prospective  physician  education  program. 

The  MMS  argues  that  drug  therapy  decisions  are  more  complex 
than  the  typical  level  of  care  decisions  which  are  usually  the 
subject  of  utilization  review  and  they  necessitate  greater 
oversight.   In  addition,  the  MMS  contends  that  physician 
oversight  is  critical  because  both  these  programs  intend  to 
change  prescribing  practices  of  physicians,  creating  risks  to 
patients  and  physicians. 

The  MMS  argues  that  BC/BS  has  not  explained  how  the 
programs  will  be  monitored  to  prevent  transmitting  incorrect 
information  to  physicians,  to  correct  improper  actions  by 
pharmacists,  or  to  make  sure  the  processes  work  effectively. 


4°   Under  the  prescribers'  choice  program  Medco  has  guaranteed 
a  savings  to  BC/BS  of  at  least  0.5  percent  of  the  total 
brand  ingredient  cost  of  prescriptions  dispensed  through 
mail  service. 
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The  MMS  also  contends  that  under  the  contract  Medco  has  no 
clear  structure  for  review  and  decision-making  with  respect  to 
these  programs,  and  that  persons  responsible  for  approving 
materials  used  in  the  prescribers'  choice  program  have  not  been 
identified.   It  claims  that  there  is  no  identification  of  the 
role  of  physicians  in  the  review  and  approval  process,  although 
Dr.  Kellenberger  stated  that  physician  specialists  prepare  and 
review  the  prescribers'  choice  materials  for  Medco.   The  MMS 
argues  that  although  physicians  will  be  involved  in  the  BC/BS 
program,  involvement  is  not  effective  oversight  and  control. 

The  MMS  also  expressed  concern  that  BC/BS  might  choose 
another  DUR  provider  in  the  future  if  Medco  fails  to  achieve 
the  expected  cost  savings.   It  notes  that  Medco  would  receive 
49  percent  of  the  savings  from  the  physician  education  program, 
up  to  a  limit  of  $490,000  per  year.   Contending  that  reasonable 
drug  utilization  review  programs  have  no  financial  impact  on 
practicing  physicians  and  that  a  disinterested  medical 
committee  would  provide  necessary  safeguards,  and  improve  the 
program's  credibility  and  effectiveness  in  the  Massachusetts 
medical  community,  the  MMS  claims  that  the  absence  of  such  a 
committee  gives  the  programs  a  counter  productive  intrusive  and 
authoritarian  image.   It  asserts  that  BC/BS  has  not 
demonstrated  that  effective  medical  oversight  and  control  has 
been  achieved  or  could  be  achieved  by  any  means  other  than  the 
disinterested,  impartial  physician  committee  it  recommends. 
The  MMS  further  contends  that  such  committees  are  commonly 
employed  by  hospitals  and  health  maintenance  organizations. 
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BC/BS  disputes  the  MMS '  contention  that  the  programs  lack 
adequate  medical  oversight.   Its  witnesses  Drs.  Avorn  and 
Kellenberger  and  Mr.  Latanich  described  the  review  process  used 
to  develop  the  physician  education  materials  and  the  oversight 
of  the  program.   Dr  Avorn  testified  that  he  retains  sole 
responsibility  for  approval  of  the  written  materials 
distributed  to  physicians  in  this  program,  and  he  obtains 
medical  advice  from  academic  medical  specialists  in  preparing 
the  materials  before  and  after  they  are  tested  in  focus  groups. 

This  development  process  also  includes  external  review  of 
these  materials  by  nationally  recognized  experts  on  the 
relevant  subject  matter.   The  pharmacist  educators  working  for 
Medco  will  be  supervised  by  Drs.  Kellenberger  and  Avorn. 

With  respect  to  the  prescribers'  choice  program,  BC/BS 
submitted  evidence  that  physician  specialists  prepare  the 
materials  to  be  used  in  communications  with  prescribing 
physicians . 

Based  on  the  evidence  presented,  I  believe  BC/BS'  proposal 
is  acceptable,  and  I  will  not  adopt  the  MMS  recommendation  that 
BC/BS  appoint  an  independent  oversight  committee.   It  is  not  my 
responsibility  to  dictate  to  BC/BS  the  specific  structure  or 
procedures  for  its  utilization  review  activities.   I  am 
charged,  instead,  with  determining  if  BC/BS'  programs  are 
reasonable  and  acceptable.   BC/BS  has  demonstrated  that  there 
is  an  adequate  process  in  place  to  oversee  and  manage  the 
physician  education  and  prescribers'  choice  programs,  and  to 
ensure  the  quality  of  the  programs.   Dr.  Avorn,  a  nationally 
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recognized  expert  in  physician  education  programs,  will  oversee 
BC/BS'  prospective  physician  education  program,  and  has 
responsibility  for  approval  of  all  written  materials. 
Nationally  recognized  outside  experts  will  review  those 
materials  before  they  are  used.   For  the  prescribers'  choice 
program,  which  is  limited  to  informing  physicians  of  lower  cost 
alternatives  to  prescribed  drugs  and  offering  them  the  choice 
of  prescribing  those  lower  cost  alternatives,  the  record  shows 
that  physician  specialists  will  prepare  the  materials  to  be 
used.   Although  the  MMS  has  expressed  concern  that  these 
programs  are  administered  by  Medco  and  not  BC/BS,  and  that 
Medco  is  not  subject  to  the  Division's  jurisdiction,  I  note 
that  BC/BS  retains  an  ongoing  obligation  to  demonstrate 
compliance  with  Chapter  199,  and  that  its  contract  with  Medco 
will  be  subject  to  ongoing  review  through  the  rate  process. 

Risks  to  patients  and  potential  physician  liability 

Finally,  the  MMS  has  raised  concerns  about  the  risks  to 
patients  that  might  be  caused  by  the  transmittal  of 
misinformation  through  these  programs.   Dr.  Green  testified 
concerning  the  expertise  required  to  make  therapeutic 
decisions,  and  pointed  out  that  wrong  decisions  can  cause  harm 
to  patients.   He  expressed  concern  that  physicians  will  feel 
pressured  or  coerced  by  the  programs,  even  though  BC/BS  states 
they  are  voluntary,  because  they  are  expressly  intended  to 
modify  physician  prescribing  practices. 
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The  MMS  also  addressed  the  implications  for  physician 
malpractice  liability  based  on  the  representations  and 
recommendations  made  by  Medco ' s  pharmacists.   BC/BS 
acknowledged  that  therapeutic  advice  is  provided  to  physicians 
in  the  physician  education  program.   The  MMS  also  raises  a 
concern  that  such  advice  may  be  provided  sometimes  in  the 
prescribers'  choice  program. 

BC/BS  asserts  it  will  not  require  physicians  to  accept  the 
suggestions  made  by  pharmacist  educators,  but  rather  ask  them 
to  listen  to  the  information  and  consider  whether  their 
prescribing  could  be  improved  by  applying  recent  knowledge 
concerning  those  drugs  from  the  clinical  literature. 

Citing  various  authorities,  the  MMS  notes  that  drug 
manufacturers  have  often  been  held  liable  for  injuries  caused 
by  incorrect  information  provided  by  their  drug  detailers,  that 
drug  detailers*  information  can  nullify  the  effect  of  written 
warnings  approved  by  the  FDA,  and  that  physicians  who  rely  upon 
such  information  may  also  be  liable  for  resulting  injuries. 

Accordingly,  it  argues,  Medco  will  assume  a  duty  of  care  to 
the  patients  of  physicians  contacted  through  these  programs 
because  it  is  providing  information  concerning  hazardous 
substances,  BC/BS  and  Medco  possess  economic  interests  in 
physicians'  reliance  on  the  information  provided,  the  stated 
purpose  of  the  programs  is  to  change  the  way  physicians 
practice  medicine,  and  the  pharmacists  used  as  educators  in 
both  programs  are  employees  or  agents  of  Medco.   The  MMS  also 
argues  that  the  lack  of  the  type  of  disinterested  medical 
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oversight  of  the  programs  it  has  recommended  increases  the 
risks  that  patients  will  be  injured  and  physicians  will  be  sued 
for  medical  malpractice. 

Contrary  to  the  MMS '  claim  that  the  record  contains  no 
evidence  that  either  BC/BS  or  Medco  has  insurance  coverage  for 
this  type  of  risk,  Mr.  Latanich  of  Medco  testified  that  its 
pharmacist  educators  will  be  covered  by  pharmacist  malpractice 
liability  insurance  coverage.   The  limits  of  that  coverage  were 
disclosed  in  the  agreement  between  BC/BS  and  Medco,  which  the 
MMS  received.   Further,  BC/BS  agrees  Medco  and  its  subsidiaries 
have  a  duty  to  carry  liability  coverage,  and  that  the  contract 
specifies  the  amounts  to  be  carried  and  reguires  proof  of  that 
insurance  to  be  produced  upon  reguest  by  BC/BS. 

The  MMS  also  argues  that  BC/BS  and  Medco  should  indemnify 
physicians  against  legal  expenses  and  judgments  which  may 
result  from  these  programs,  and  carry  appropriate  insurance 
coverage  so  that  the  cost  of  medical  malpractice  insurance 
would  not  be  increased  as  a  result  of  claims  arising  from  these 
programs . 

I  find  that,  on  this  record,  BC/BS  has  sufficiently 
addressed  the  question  of  liability  coverage.   First,  the 
record  shows  that  Medco  carries  liability  insurance  coverage. 
Second,  I  note  that  legal  liability  can  exist  regardless  of  a 
contractual  assumption  of  any  duty  to  indemnify.   I  therefore 
rule  on  this  record  that  BC/BS  and  Medco  need  not  assume  a 
contractual  obligation  to  indemnify  physicians  in  connection 
with  these  programs. 
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In  summary,  for  all  of  the  foregoing  reasons,  I  find  and 
rule  that  the  prospective  DUR  program  is  acceptable  under  the 
standards  of  Chapter  199. 

Concurrent  Drug  Utilization  Review 

BC/BS  has  proposed  a  new  concurrent  DUR  program,  to  be 
implemented  by  Medco  for  all  mail  service  prescriptions.   Under 
this  program,  Medco  will  create  a  computerized  patient  profile 
for  Medex  members  who  use  mail  service.   This  profile  will 
contain  information  collected  from  a  patient  condition  form 
completed  by  members  and  returned  with  their  first  mail  order 
prescription.   In  addition,  this  information  will  be  augmented 
with  all  mail  service  claims  data  and  retail  prescription  data 
provided  to  Medco  by  BC/BS.   When  Medco  receives  a  mail  service 
prescription,  it  will  review  that  prescription  against  the 
patient's  profile  to  determine  the  appropriateness  of 
dispensing  the  medication  to  that  patient  at  that  particular 
time.   The  program  is  intended  to  identify  various  potential 
problems,  such  as  duplicate  therapy,  excessive  dosage, 
drug/drug  interactions,  drugs  allergies,  controlled  substances, 
the  appropriateness  of  submitted  refills  or  other  drug-related 
concerns.   The  concurrent  DUR  program  will  also  include 
specially  developed  geriatric  maximum  daily  dosage 
evaluations.   Medco  pharmacists  will  telephone  prescribing 
physicians  when  the  DUR  program  detects  a  potential  problem. 

The  MSPA  has  questioned  the  effectiveness  of  the  concurrent 
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DUR  program  because  it  believes  inadequate  information  will  be 
collected.   It  argues  that  the  patient  condition  form  is 
confusing,  that  up  to  half  of  people  who  order  drugs  through 
Medco  do  not  provide  any  medical  or  drug  information,  that  the 
information  that  is  provided  is  not  independently  verified,  and 
that  lack  of  physician  involvement  calls  into  question  the 
reliability  of  the  patient  profile. 

The  MSPA  argues  further  that,  except  for  the  new 
prescriber's  choice  program  described  earlier,  BC/BS  has  not 
shown  its  concurrent  DUR  proposal  is  any  different  than  the 
standard  dispensing  operation  of  a  Massachusetts  retail 
pharmacy.   It  asserts  that  retail  pharmacies  conduct  effective 
concurrent  DUR  and  refers  to  a  study  indicating  the  percentage 
of  retail  pharmacists  who  use  computers.   According  to  the 
study,  reported  in  the  September  18,  1989  issue  of  Drug  Topics, 
15  percent  of  pharmacist-respondents  used  computers  for  DUR,  80 
percent  for  side  effects  and  interaction,  94  percent  for 
tracking  refills  and  100  percent  to  set  up  patient  profiles. 

In  response,  BC/BS  argues  that  the  concurrent  DUR  will  be 
"state-of-the-art"  and  that  the  MSPA  concerns  about  the 
program's  effectiveness  are  unfounded.   It  contends  that 
Medco* s  data  base  will  have  more  accurate  and  complete 
information  than  do  many  retail  pharmacies  because  Medex 
members  who  use  mail-service  will  complete  a  medical  and  drug 
history  questionnaire,  and  Medco  will  use  data  on  all 
mail-order  and  retail  pharmacy  claims  in  the  concurrent  DUR 
program.   BC/BS  notes  that  the  MSPA's  witness,  Mr.  Grossman, 
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agreed  that  retail  pharmacies  have  incomplete  records  of 
subscribers'  drug  histories  if  patients  have  their 
prescriptions  filled  at  more  than  one  pharmacy,  and  that 
incomplete  histories  limit  the  effectiveness  of  patient 
counseling  and  concurrent  utilization  review  activities.   BS/BS 
notes  a  study  cited  by  the  MSPA  in  its  brief  that  found  that  14 
percent  of  Medex  subscribers  using  retail  pharmacies  use  more 
than  one  pharmacy. 

I  am  not  required  by  Chapter  199  to  make  a  comparison 
between  the  effectiveness  of  the  proposed  mail-service 
concurrent  DUR  program  and  the  effectiveness  of  retail  pharmacy 
concurrent  DUR.   Even  if  such  a  comparison  were  required, 
however,  the  record  does  not  demonstrate  that  retail  pharmacy 
concurrent  DUR  programs  are  more  effective.   It  is  clear  from 
the  record  that  both  programs  are  imperfect  since  neither  is 
capable  of  complete,  or  completely  timely,  data  collection.   It 
is  equally  clear,  however,  that  BC/BS  and  Medco  have  developed 
a  concurrent  DUR  program  with  the  potential  to  provide 
significant  benefits  to  Medex  members.   As  with  the  other  new 
utilization  review  programs,  I  expect  BBC/BS  to  monitor  this 
program  and  to  address  in  detail  its  activities  and  results  in 
its  next  rate  filing.   In  particular,  BC/BS  should  evaluate  the 
success  of  data  collection  through  the  patient  condition  form. 
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The  SRB  suggests  that  BC/BS  make  certain  changes  in  its 
data  collection  process  to  improve  its  proposed  concurrent  DUR 
program. 

The  data  gathered  for  placement  into  the  Medco  patient 
history  file  (PHP)  is  obtained  from  the  Medco  patient  condition 
form,  retail  claims  data  (subscriber-submit)/  mail  service 
claims  data  (provider-submit),  pharmacist's  notes  from 
discussions  with  a  subscriber's  physician,  and  any  information 
telephoned  in  through  the  toll-free  number  by  a  subscriber,  a 
physician,  or  a  pharmacist. 

The  SRB  argues  that  there  are  significant  informational 
gaps  within  many  subscriber  PHPs .   These  gaps  arise  because  the 
elderly  are  prescribed  medications  and  diagnosed  with  new 
disorders  on  a  relatively  frequent  basis,  and  have  a  greater 
number  and  severity  of  physical  and  mental  disorders.   The  SRB 
contends  that  Medco  has  defined  no  method  by  which  the 
subscriber  is  instructed  to  report  new  medical  information  data 
on  an  ongoing  basis. 

In  addition,  the  SRB  is  concerned  about  the  timeliness  and 
completeness  of  the  retail  claims  data  provided  to  Medco. 
BC/BS  will  deliver  retail  data  claims  tapes  to  Medco  monthly. 
The  SRB  notes  that  subscribers  may  submit  claims  up  to  one  year 
after  dispensing  under  a  subscriber-submit  system.   It  notes 
further  that  the  elderly  subscriber  may  never  even  send  in  a 
claim  form  for  retail  prescriptions,  if  he  or  she  forgets  about 
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it,  loses  it,  or  has  no  one  to  assist  him  or  her.  It  cautions 
that  during  this  period,  the  subscriber  would  be  ingesting  the 
drug  listed  on  the  retail  claim  form. 

Moreover/  the  SRB  claims,  most  drugs  filled  for  the  first 
time  at  retail  are  for  acute  treatment  and  pose  risks  because 
an  illness  was  diagnosed  or  the  drug  is  potentially  dangerous 
if  filled  in  large  quantities.   It  notes  Dr.  Kellenberger ■ s 
agreement  that  concurrent  DUR  would  not  necessarily  be  able  to 
capture  interactions  between  maintenance  and  acute  drugs  if 
there  is  any  significant  delay  in  the  filing  of  retail  claims. 

Therefore/  the  SRB  contends,  to  the  extent  that  newly 
prescribed  drugs  filled  at  retail  are  not  compared  to  mail 
service  claims,  the  incidence  of  drug-drug  interaction, 
excessive  dosages,  early  fill  and  refill  errors  and  therapy 
duplication  will  substantially  increase.   In  addition,  the  SRB 
asserts  that  the  seven  to  ten  percent  hospitalization  rate  of 
the  elderly  due  to  drug  prescribing  errors  would  probably  be 
maintained  under  this  program  given  this  PHP  informational  gap 

The  SRB  claims  that  the  information  gaps  and  potential 
harm  to  members  of  mismedication  severely  hamper  the 
effectiveness  of  the  proposed  concurrent  DUR  program.   It 
suggests  that  BC/BS  make  a  reasonable  attempt  to  address  these 
problems.   In  particular,  the  SRB  suggests  that  subscribers  be 
instructed  to  call  the  medical  section  of  Medco ' s  toll-free 
line  whenever  they  purchase  a  new  prescription  at  retail,  or 
are  diagnosed  with  a  new  medical  condition  or  a  drug  allergy 
and  further,  that  they  be  encouraged  to  seek  help  from 
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caregivers/  family  members  and  physicians  in  doing  so.   The  SRB 
suggests  that  these  instructions  and  recommendations  be  printed 
in  the  Medco  brochure  containing  the  original  patient  profile 
form,  under  the  listing  of  the  toll-free  number.   It  states 
that  there  would  be  no  added  administrative  costs  to  BC/BS  in 
doing  so  since  Medco  has  agreed  to  absorb  these  costs.   It 
claims  the  resulting  increased  detection  of  prescription 
problems  would  result  in  cost  savings  to  BC/BS. 

I  believe  the  SRB  raises  legitimate  concerns  about  the 
delays  in  information  which  result  from  the  subscriber-submit 
retail  claims  system.   I  agree  with  the  SRB  and  previous  Medex 
decisions  that  the  scope  and  results  of  BC/BS'  programs  must  be 
measured  against  the  opportunities  that  exist  for  improvement. 
Decision  on  1987  Medex  Rates  at  84-85.   Since  the  concurrent 
DUR  program  is  new,  I  expect  BC/BS  to  monitor  it,  identify 
areas  of  improvement  and  report  on  its  evaluation  in  the  next 
rate  hearing.   Certainly  BC/BS  may  accept  the  SRB ' s 
suggestions,  although  I  will  not  find  the  program  unacceptable 
on  this  basis.   However,  BC/BS  should  specifically  explore  ways 
to  address  delays  in  collection  of  subscriber-submit 
information.   I  note  that  this  concern  relates  to  the 
Division's  ongoing  interest  in  encouraging  BC/BS  to  pursue  a 
full  provider-submit  system  for  drug  claims.   As  noted  earlier, 
I  have  directed  BC/BS  to  explore  that  matter  and  to  address  it 
in  its  next  filing.   However,  for  this  rate  year,  I  find  the 
proposed  concurrent  DUR  program  to  be  acceptable.   I  also 
encourage  BC/BS  to  explore  with  Medco  methods  to  encourage 
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subscribers  to  furnish  complete  information  through  the  mail 
service  program. 

Retrospective  Drug  Utilization  Review 

BS/BS'  proposed  retrospective  DUR  program  will  be 
conducted  by  Medco  based  on  BC/BS'  Medex  historical  data, 
including  all  mail  service  and  retail  pharmacy  claims  data. 
The  MSPA  argues  that  furnishing  retail  claims  data  to  Medco 
constitutes  the  provision  of  proprietary  retail  pharmacy 
information  to  a  competitor,  and  is  an  unfair  method  of 
competition  or  unfair  act  or  practice  under  G.L.  c.  176D,  §  2. 

The  MSPA  states  that  under  BC/BS'  proposal,  Medco  will  be 
both  the  mail  service  provider  and  the  manager  of  BC/BS 
utilization  review  functions  and  will  compete  directly  with 
retail  pharmacies.   They  claim  Medco  will  obtain  proprietary 
information  from  its  retail  competitors  to  use  in  servicing 
subscriber  prescription  needs  and  in  providing  utilization 
review.   Medco  will  also  be  responsible  for  auditing  its  own 
competitors . 

BC/BS' s  witness,  Ms.  Socholitzky,  testified  that  the 
transfer  of  retail  claim  data  to  Medco  was  not  significant 
because  retail  and  mail  service  pricing  are  different  and 
because  Medco  already  audits  Massachusetts  pharmacies  in  an 
unspecified  purpose.   The  MSPA  disagrees,  contending  that 
because  retail  and  mail  order  pharmacies  are  in  direct 
competition,  it  is  highly  advantageous  for  Medco  to  have 
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subscriber  information  that  retail  pharmacies  do  not  have.   It 
argues  further  that  forcing  retail  pharmacies  to  provide 
proprietary  information  to  a  competitor  as  a  condition  to 
signing  a  participating  agreement  with  BC/BS  makes  the  alleged 
unlawful  restraint  even  more  egregious. 

Citing  authorities,  BC/BS  argues  that  the  MSPA's  argument 
is  inapplicable  as  a  matter  of  law  because  the  retail  pricing 
information  at  issue  is  not  confidential,  in  that  the  retail 
prices  charged  are  already  shared  with  retail  pharmacy's 
customers  and  their  insurers,  including  BC/BS. 

Even  assuming  that  this  inquiry  is  appropriate  in  the 
context  of  a  rate  hearing,  I  find  that  the  record  is  inadequate 
for  me  to  find  that  the  MSPA's  claim  is  meritorious  or  even 
that  the  information  at  issue  is  proprietary.   Accordingly, 
this  argument  is  not  a  basis  on  which  to  disapprove  the 
proposed  retrospective  review  program.  As  I  noted  earlier,  the 
question  of  unfair  competition  under  c.  176D  belongs  in  a 
different  forum,  where  it  may  be  addressed  in  full.   This  rate 
proceeding  has  not  developed  sufficient  evidence  on  which  to 
decide  such  an  issue. 

Based  on  the  foregoing,  I  find  that  BC/BS'  proposed  drug 
utilization  review  program  is  acceptable  under  Chapter  199.   As 
discussed  above,  I  direct  BC/BS  to  monitor  the  effectiveness  of 
each  element  of  the  program,  to  address  the  activities  and 
results  obtained  in  detail  in  its  next  rate  filing,  and  to 
address  a  full  provider-submit  plan  in  that  filing. 
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V.    CERTIFICATES 

In  its  rate  request  BC/BS  filed  revised  certificates  for 
Medex  Basic,  Medex  Standard,  Medex  2  and  Medex  3.   The 
certificates  incorporated  numerous  separate  riders  which  the 
Division  has  approved  in  recent  years.   The  certificates 
contain  additional  new  policy  provisions  related  to  BC/BS' 
proposed  benefit  design  changes  addressed  earlier  and  to 
changes  in  Medicare  provisions  and  amendments  to  211  CMR 
49.00.   Riders  adding  routine  pap  smear  and  mammogram  benefits, 
eliminating  the  private  duty  nursing  benefit,  and  increasing 
the  quarterly  deductible  for  retail  prescription  drugs  to  $35 
(Medex  Standard  and  Medex  3)  were  approved  on  December  31, 
1990,  effective  January  1,  1991.   BC/BS  requests  that  the 
remaining  proposed  riders  and  its  four  subscriber  certificates 
be  approved. 

None  of  the  intervenors  objected  to  my  approval  of  the 
riders  on  December  31,  1990,  nor  to  the  requested  effective 
date.   Because  211  CMR  49.00  does  not  permit  the  BC/BS  proposal 
to  index  the  retail  prescription  quarterly  deductible  to  the 
consumer  price  index,  the  riders  incorporating  that  proposal 
are  disapproved.   The  subscriber  certificates  for  Medex  Basic, 
Medex  Standard,  Medex  2  and  Medex  3,  and  the  remaining  proposed 
riders,  are  hereby  approved. 


-  171  - 


VI. 


CONCLUS I ON  AND  EFFECTIVE  DATE 


Based  on  the  record/  I  find  and  rule  that  the  rates  as 
stipulated  by  the  AG,  the  SRB  and  BC/BS  for  Medex  Standard, 
Medex  2,  Medex  3  and  Medex  Basic  are  within  the  range  of 
reasonableness  and  are  hereby  approved.   These  rates  are  as 


follows : 


Medex 
Standard 

$75.05 


Medex 
2 

$57.58 


Medex 
3 

$91.97 


Medex 
Basic 

$67.00 


Medex 
Composite 

$83.16 


Stipulation,  Ex.  26,  Attachment  1.   The  stipulation  executed 
December  31,  1990  by  the  AG,  the  SRB  and  BC/BS,  provides  that 
the  rates  shall  be  effective  January  1,  1991.   Having  approved 
that  stipulation,  and  having  heard  no  objection  by  any  party  to 
the  effective  date,  I  order  these  rates  to  be  effective  as  of 
January  1,  1991  and  find  such  an  effective  date  to  be  proper, 
expedient,  and  necessary  in  accordance  with  G.L.  c.  176A,  §§  6 
and  10  and  G.L.  c.  176B,  §  4. 
SO  ORDERED. 


Shelagh  A7.  Ellman 
Chief  Health  Insurance 

Hearing  Officer 
Presiding  Officer 


APPROVED : 


'm(L>i 


LUA 


Nancy  C.  Turnbull 
Deputy  Commissioner  and 
Director  of  Health  Policy 


DATED:  March  26,  19  91 


This  decision  may  be  appealed  to  the  Supreme  Judicial  Court 
for  Suffolk  County  within  twenty  days,  in  accordance  with  G.L. 
c.  176A,  §  6. 


THE  COMMONWEALTH   OF  MASSACHUSETTS 

Executive  Office  of  consumer  Affairs  and  business  Regulation 

DIVISION  OF  INSURANCE 

280  Friend  Street.  Boston  02114 
(617)  727-7189 


March  22,  1991 

Nancy  Turnbull 
Deputy  Commissioner  and 
Director  of  Health  Policy 
280  Friend  Street 
Boston,  MA  02114 

Dear  Nancy: 

Due  to  my  involvement  as  the  Director  of  the  State  Rating 
Bureau  in  the  proceeding  to  review  Blue  Cross/Blue  Shield 
direct- billed  Medex  rates  to  be  effective  on  and  after  January 
lf  1991,  I  hereby  designate  you  as  the  final  agency 
decisionmaker  in  this  matter,  in  accordance  with  G.L.  c.  26,  s 
7. 


Sincerely, 


4A4  fo^ 


K 


Susan  K.  Scott 
Acting  Commissioner 
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